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Before M. Justice Kerball and My, Justice Birdwood.

KA'NBHAT AJUBHA'T AnD 0o7HERS (ORIGINAL PLAINTIFFS), APPELIANTS,

. HIMATSANGII JORA'VARSANGJY, Disit oF Parapl (ORIGINAL

DrreNpaNT), REsPoNDBST.?

Jurisdiction—Rubing chicf—Code of Ciril Procedure (XIV of 1882), Sees, 432

and 433,

The Desdl of Patadi, a tilulkddr of the fifth class in the province of Kithid-
wir, in virbue of his being the proprietor of seven villages within the British Poli-
tical Agency of Il4thidwar, is a ruling chief within the meaning of sections 432 and
433 of the Code of Civil Procedure (XIV of 1882), and can only be sued with the
consent of the Govemment in a competent Court not subordinate to the District
Court,

THIS was an appeal from the order of Rév Bahddur Mukund-
rdl Manirai, Subordinate Judge (First Class) at Ahmedabad, re-
turning the plaintiffy’ plaint for the purpose of being presented
in the proper Court.

The plaintiffs alleged that they were the gdamiis of the
village of Savlana in the Viramgim Taluka of the Ahmedabad
District ; that the said village had formerly been granted to
the plaintiffs’ ‘ancestors by the Darbér of Dhrangadra ; that the
plaintiffs were thus the proprietors of the village, and origi-
nally enjoyed complete proprietary rights; that subsequently
the defendant’s ancestors were admitted to participate in cer-
tain rights pertaining to the village, and it was arranged that
the plaintiffs should be proprietors of one-fourth and the defend-
ant the proprietor of three-fourths of the village. The plaint-
itfs further alleged that the defendant in the year 1882 inter-
fered with the plaintiffs in the collection of a cess, and prayed for a

partition of a three-fourth share, and for an injunction restraining

the defendant from future interference.

The above plaint was presented to the Fivst Class Subordinate
Judge on the 8th of October, 1883. On the 12th October, 1883,
the Subordinate Judge made the following order i—

“The Deséi of Patadi is the defendant, and I think that he
is a ruling chief within the meaning of seetion 433 of the Civil
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Procedure Code. - I cannot, therefore, take, under that section,
cognizance of this suit. The plaintiffs appear to have applied
to Government to obtain the requisite sanction to institute this
suit ; but the Covernment seems to have, after referring the ques-
tion to several officers, arrived at a conclusion which isby no means
decisive. They say that they do not regard the Desai of Patadi
as a ruling} chief, but, in case he should be so held to be, the
Government give their consent to the snit. The RememDbrancer

of Legal Affairs expressed his opinion that, ‘primd ficie, a desdi

is not a ruling chief, but the desds in question may have posses-
sions in Kathidwdr in virtue of which he is entitled to be so
considered.’ ,

“The Political Agentin Kdthidwsr reported that ¢ the Desdi
of Pdtadiis a tdlukddr of the fifth class in Kathidwér in virtue
of his being the proprietor of seven villages under the juris.
diction of the Agency.’ ‘

“ The desiti rules over those seven villages, and is conse-
quently a ruling chief. Section 433 does not require that the
chief should be living beyond the British territories in India.
I, therefore, hold that the desds is a ruling chief, and no suit
can, under the above section, be filed against hLim in this
Court.

« I, thevefore, return the plaint with accompaniments to the
plaintiffs’ va/il for the purpose of being presented in the proper
Court.”

The plaint was accordingly rveturned to the plaintiffi, who
presented it to the Distriet Court at Alunedabad.

On the plaint being presented to the District Court, Mr
Crawford declined to receive it. He was of opinion that the
defendant, as a fifth class chief of Kathidwdr, did not exercise
plenary rule over his subjects, and, unlike the first and second
class chiefs who did exercise plenary rule, was not a 1uhng
chief.

The plaintiffs, therefore, appealed to the High Court a,gamst
the order of the Subordinate Judge. '

Ganpat Saddshiv Rdv for the appellants,~The only questwn
is, whether the defendant, who is the Deséi of Pétadi, is a ruling



VOL. VIIL) BOMBAY SERIES.

chief. Until 1863 the internal government of the Kathidwar
chiefs 'was uncontrolled, but in 1863 they were deprived of their
independence, and ‘were vested by the Paramount Power with
restrieted rights and limited jurisdiction. In this year the
defendant was made a ffth class chief. For the history of
the chiefs of Kdathidwdr I vefer to Damodar Gordhan v. Deordm
Kinji®, A sovereign prince is one who obeys no determinate
superior. The defendant is not such, He has no power of life
and death, and cannot decide a suit over Rs. 5,000.

Rav Ssheb Visudev Jaganndth Kirtilar for the respondent.
—Pétadi is in the same category as Bhdvnagar or Limbdi
The question is, whether all the chiefs of Kdthidwdr are rul-
ing chiefs. Colonel Walker considers all of them independent
chicfs—Government Selections, No. 39, pages 64, 72 and 106.
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Engagements were made with the Chief of Patadi as with .

other chiefs—Government Selections, No. 37, p. 503. The Code
of Civil Procedure makes no distinction between ruling chiefs,
" The letter of the Secretary of State for India in the case
of Lidkuvarbis v. Gloel Shri Sarsangjc Partdbsangji, known
as the Palitdna case®, shows that the province of Kdéthigwdr
is not British, but foreign territory, and that the British
Government has only interfered with their independence for the
preservation of peace and maintenance of order. It also shows
that the arrangement of judicial business has been made so as
to ensure co-operation of the chiefs, not to undertake their
internal administration. The policy of the British Government
has always been to respect the integrity of the chiefs, The
Subordinate Judge was, therefore, right in holding that the
Desdi of Pédtadi is a ruling chief.

The judgment of the Court was delivered by

KEMBALL, J.—The question for consideration is, whether the

defendant in this suit, the Desdi of Pdtadi, is a “ruling chief ”
within the meaning of sections432,438 of the CivilProcedure Code.
The dispute relates to some immoveable property situated in the

Ahmeédabad District, and when the suit was’ brought in the

M1 L. B, 1 Bom., 367; see p. 452 et seq. _
d (‘1’)7 BOTﬁ- H- Cn;RePcy 1503 Ol OI Jl. att p‘ 170!
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Court of the First Class Subordinate Judge, within whose ju-
risdiction the land was, that Court held that the defendant
wasa “ruling chief ”, and, thevefore, that it had no jurisdiction
_over him, The plaintiffs then applied to the Government for
its consent, as required by section 483 of the Civil Procedure Code,
to the institution of the suit. This consent the Government gave,
though, at the same time, they cxpressed their doubts as to
whether the desde was such a chief ; but, when the suit way
instituted in the District Court, the Acting District Judge, in an
elaborate judgment, held that the defendant was not a “ruling
chief ”, and returned the plaint for presentation in the proper
Cowrt. The plaintiffs now appeal against the order of the First
Class Subordinate Judge, and ask that they may be allowed to
institute their suit in his Court. They contend that the desii
is not & “chief”, but merely a landholder or tdlukddr, and that,

‘even if he is a chief, he is not a “ruling” chief.

The term © chief” is not defined, so far as we are informed,
in any legislative enactment. Taking the word, therefore, in its
ordinary sense of a chieftain, or principal person of a tribe,
family, or congregation, it seems to us that to say, as has been
insisted upon in argument, that the desds is a mere “tdlukddr
of the fifth class”, is, without more, to admit that he is a chief

© of that class. That he was, so far back as 4. D. 1807, spoken

of and treated as one of the chiefs of K”’nthﬁwar, is abundantly
proved from the Government records,

We have, then, to consider whether the desdd is a “ruling”
chief. The meaning of that word may, of course, be open to
argument, but we are unable to see what foundation in prin-
ciple there is for the very fanciful line drawn by the Acting
District Judge between chiefs of the first and second cla,szes
and those of the inferior grades. Mr. Crawford says that the
first and second class chiefs undoubtedly come under the deno-
mination of “ruling chiefs”, “since they bear plenary rule over
their own subjects. The distinetion between them and the others
is that the latter do not bear plenary rule, but only such parts
of it as Government allows them. A ruling chief is achief
who rules over ‘one territory ; there cannot be two rulers, and
when the ultimate and, as in.the present case; the prmmpa.l
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rule ot jurisdietion is with Government, the chief of the tetritory
is not a ruling chief” And he, further on, expresses his opinion
that even a first class chief “only exercises a jurisdiction delegated
to him by Government.” So that the test which he applies to
the expression “ ruling chief ” is the degree of criminal and civil
jurisdiction which the Paramount Power is pleased to confer on,
or continue to, any particular chief. No matter, then, whether
a chief has exercised dominion in his own.territory long before
A D, 1807, and whether at the time of Colonel Walker's set-
tlement in that year engagements, offensive and defensive,
were entered into with him, and notwithstanding the clear
declaration of Her Majesty’s Secretary of State for India in
his despatch No. 5:1', Political, dated 31st August, 1864, (an exs
tract from which is to be found in Lddkuvarbii v. Gohel Shi
Sarsangjis Partdbsangji®) as to the authority and independ-
ence of the chiefs of Kdthidwir in the internal administra-
tion of their respective territories, a chief’s political status as
a “ruler” is to be made to depend on the extent of judicial pow.
ers he is allowed to exercise. That is not the view taken in
Lédkuvarbdi v. Gohel Shri Sarsangji Partdbsangji® referved
to above, and that appavently was not the intention of the
Legislature when introducing the Civil Procedure Code of 1877,
In the fourth para. of section 17, Act VIII of 1839, with which
section 432, Act X of 1877, corresponded, the descriptive words
used were ““any sovereign prince or independent chief”, and
these were altered in the later enactment to “any sovereign
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prince or ruling chief ”, followed by the words “whether in sub. -

ofdinate alliance with the British Government or otherwise:”
and we find the following remarks made by the Legal Member
in presenting the further report of the Seleect Committes on the
Civil Procedure Bill on the 21st September, 1876 @) :—

“In section 483 we have attempted to deal with the rather
delicate subject of a foreign potentate suing in .our Courts. In
that term I mean to inelude the native chiefs of India who are
our feuda,tones With regard to them theTquestion is apt to

M7 Bom. H. C. Rep., 0. C. J., pp. 170 and 171,
@ 7 Bom: H, C. Rep., 0. C. J., pp. 150.

(3) See Abstract of the Proceedings of the Councﬂ of the Governor Geneml
of India, V6l XV, p. 245,
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arise much more frequently than with regard to those poten.
tates who are foreign to all intents and purposes. The matter
is one of some difficulty, and the difficulty has been recently
illustrated by the case of the Raja of Nahan, who keeps a shop
in Ambala, and was sued there by his own agent. We have
had the advantage of seeing the principles applicable to this case
diseussed in a very clear and instructive judgment by the Chief
Court of Lahore, who disallowed the suib. What we think is
that if a foreign chief become a suitor, or a trader, or a land-
holder, in our territories, he may fairly be subjected to the
incidents of the position he has e¢hosen to assume. But, in order

“to proteet the dignity of such personages, and to avoid compli-

cations which are sometimes very awkward, we have thought it
better to provide that, in such cases, suits shall not be instituted,
nor decrees executed, without the consent of the Government.
Those provisions we have embodied in section 433 of Bill
No.IV/)”

Tt is not very clear in what sense the learned member used
the term “our feudatories”, but we think we may fairly assume
that he intended to include tributaries,~that is, those who in.
former years never were in any sense military feudatories, but '
who, though they acknowledged a sovereign and paid him a real
or nominal tribute, yet vetained the internal administration of
their territory, yielding different degreos of obedience according
to circumstances : and this, in our opinion, disposes of Mr, Craw-
ford’s argument, that “the line between land-holders who are
and those who are not ruling chiefs must be drawn somewhets,
and it'can only with reason and consistency be drawn where
plenary jurisdiction ends and limited jurisdiction begins.” He
concludes his jugdment with this proposition—¢ with the ruling
chiefs the Political Agents’ duties are mainly diplomatic, and
with the others they are chiefly administrative.” We are in-.
clined to think that this is wholly incorrect in prineiple, if not in
practice. 'We have been shown no authority for it : it is opposed
to the views of the Secretary of State referred to above, and, so .
far as we can learn,' the distinction between the chiefs exex‘éising a
‘plenary jurisdiction and those whose judieial powers are cir-
cumscnbed, is ma,mly that the residuary Jurlsdictwn in the latter
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case’is vested in certain British officers, each superintending a 188¢
group of states. As Dr. Hunter in the Imperial Gazetteer Vol. 5, Kimwmis

p. 808, says: “The Political Agent controls the whole. As ATU2EAL.

a rule, no appeal lies from the decision of a chief, but, on pre- Himatsanaar
JorAvig.

sumption of maladministration, his proceedings may be called  savay
for and reviewed.” .

* We think the interpretation put upon the words “ruling chief *
by the First Class Subordinate Judge was correct, and we confirm
his order with costs,

Decres confirmed.

APPELLATE CIVIL.

Before Sir Charles Sargent, Knight, Chief Juslice, and
M, Justice Nandbhai Haridds.

« RANCHHOD VARAJBHAIL Praixtrs, ». THE MUNICIPALITY O Moy 8.
DA’KOR, DEFENDANT.*

Notice— Municipality—Naiure of action—Municipal dct ( Bombey) VI of 1873,
Sec, 88.
A person suing a municipality constituted by Bombay Act VI of 1873 for the
refund of money illegally levied from him as house-tax iz bound to serve a pre-
vious notice on the said muniocipality as required by seotion 86 of the Act,

The object of that provision would appear to be to give municipal bodies or
officers, who in the bond-fide discharge of their public duties may have commit-
ted illagal acts not justified by their powers, an opportunity of tendering suffi«
cient amends for such acts before being harrassed with an action,

Fection 86 of the Act is not confined to an action of damages, but iy apphaabla
to every claim of a pecuniary character arisingout of the acts of municipal
bodies or officers, who in the bond+fide discharge of their public duties may have
committed illegalities not justified by their powers, .

Tr1s was a reference, under section 617 of the Code of Civil
Procedure (XIV of 1882), made by Rév Sdheb Ranehhorlil K,
Desai, Subordinate Judge (Second Class) of Umreth, who stated
the case as follows 1~

- # The question is, whether a plaintiff suing a municipality for
the refund of the money levied from him as the house-tax for
his house, on the ground that the said tax was'illegally imposed,

* Oivil Reference, INo. 11 of 1584,
B 4935



