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a p p e l l a t e  c i v i l .

Before Mr. Justioo Nwndhhai Ilaridds and Mr. Justice Bmhvood.

.1884 0 .  K. DeSOXJZA (oiuginal Plaini'ii'I!'), A p p e lla n t, v. P E ST A N JI
April 29. D H A N J IB H A I (obiginal D e fen d a n t), Eespondent.*

Landlord and tm ant~Le‘:ise—8ale by htssor— Custom— Evidmcd— Suction 167, 
Indian EvkUnoa A ct, 1872 —Sec, 578, Code of Civil Procedure, X I  V o f  1S82.

A  Maliomed,an residiug at Zanzibar let a lioiise situated there to the defendant, 
to be held by the latter as bug as he pleased, \mder a lease in which he (the lessor) 
stipulated never to remove the lessee. The plaintiff, subsecxuently, with full 
knowledge o£ the lease, purchased the same house from the lessor, and as such 
purchaser sued to eject the defendant. The plaintiff teifdered evidence to show 
that by the custom of Zanzibar the defendant’s tenancy was determined upon the 
sale by the landlord. This evidence was refused,

Held that the alleged cuatomj even if proved, was invalid. It was uni’cason- 
able, as enabling a man, after having granted a lease, to deprive the lessee of the 
entire benefit of his lease,

The exclusion of evidence in the lower Court is not sufficient ground for re
versing that Court’s decree, unless the Appeal Court comes to the conclusion that 
the evidence refused, if it had been received, ought to have varied the decision,

T h is  was au appeal from the decree of W. B, CrackuaU, Judge 
of tlie Consular Court at Zanzibar.

The facts appear from the following judgment of the Consular 
C o u r t '

“ In this case the plaintiff seeks possession of a house which 
the defendant occupied under a lease, dated 13th Eabi 1923, 
granted to him by the plaintiff’s vendor. The plaintiff is a G@a. 
shopkeeper and grocer  ̂ and the defendant is a P^rsi, who resides 
within fifty yards of the plaintiff, and carries ou very much the 
same business. The plaintiff wishes to evict the defendant  ̂hav
ing without any doubt full notice of the defendant's lease; but 
this Court regarding the principle laid down in many cases, 
{Jj6 Neve V, Le Neve cannot look at him as having greater 
rights than his vendor. It is also contended that the plaintiff, 
by the Im Tei sUm and the Arab laŵ  has acquired the. rights

* Regular Appeal, Ko. 8 of 1883. :
«  2 Wh, & Tud. L. a , 32,



YOL. VIII.l BOMBAY SERIES. 409

of an Arab purchaser. Whatever tliese may he, and assuming 
them to be as be contends, I again  ̂ regarding the principle laid 
down in Penn v. Lord BalUmore (i), will not permit him to 
avail himself of this law to do an injustice, and; therefore, dismis.'a 
the suit with costs.

“ At the request of the plaintiff I note that he has tendered the 
, evidence of hdzis and Arab authorities as to the Arab law of 
Zanzibar”.

The plaintiff appealed to the High Court.
Mctnekshdh JeJidngirshah Taleydrkluhi for the appellant.— 

The law which applies to the determination of this case is the 
Arabic law obtaining in Zanzibar  ̂where both the lease and the 
sale were executed. According to the law of Zanzibar the lease 
was determined by the sale. According to English and Indian 
law the lease would, no doubtj be binding on the purchaser, but 
not according to the Arabic law, which is the law applicable 
to immoveable property situated at Zanzibar, According to the 
custom of Zanzibar the right of the lessee depended only on the 
ownership of his lessor continuing, and the lessee knew the cus
tom. The plaintiff tendered evidence to show what the Zanzibar 
law was, but it was refused. According to it, a contract of lease 
is determinable—III Hedaya, 367 and 370. The cases cited by 
the Consular Court have no bearing on the case.

There was no appearance for the respondent.
The judgment of the Court was delivered by 

 ̂ N a 'k a 'b h a 'i  H a r i d a 's ,  J.—There was no question as to the facts 
in this case, which are as follows;—One Hashil bin Klialuf  ̂on the 
13th Eabi 1293 (April or May, 1876), leased to the defendant a 
house at Zanzibar,, to be held by the latter as long as he pleased, 
the rent reserved being dollars 50 a year. In the lease the lessor 
expressly agrees never to remove the lessee, The plaintifi  ̂sub
sequently, with full knowledge of such lease, purchased the same 
house from the defendant’s lessor, and, as such purchaser, sued 
to eject the defendant. This the Consular Court at Zanzibar held 
he was not entitled to do, his purchase being of such right only 
as his vendor had to give,

(1) 2 Wh. & tud. L, d ,  32.

0. R, 
D e Soixza

V.
P e stan ji

DHAiTJIBHAl,

18S4:



In tliis appeal lie complains of the lower Court having decided 
D^ouza case without admitting the evidence offered by him to prove 

V that, according to Mahomedan law and custom of Zanzibar, the 
dSSjimai. defendant’s tenancy determined upon the sale by the landlord, 

the lease containing no stipulation that he was not to sell; and it 
appears, from a note made by the lower Court at the plaintiff’s 
lequestj that such evidence was excluded by it. Therefore, assum
ing, as contended, that the respective rights of the parties, neither 
of whom is a Mahomedan, are governed by the Mahomedan law 
because they are derived from a Mahomedan  ̂and also because the 
house in dispute is situated in the territory of a Mahomedan sover
eign, we called upon the appellant’s pleader, ]V[r. Maneksh^h, to 
show us any authority in that law in support of his proposition 
that a sale necessarily terminates all tenancies previously created 
by the vendor. But the only authorities he has referred us to, 
are certain passages in the Hedaya, Vol. I ll, pages 367 and 370. 
Those passages, however, do not support his contention at all, and 
do not seem to us to have any application to the ease before us. 
They show that a contract of hire is, in some cases  ̂dissolved by 
the death of one of the parties to it; or may by a decree of the hdzi 
be dissolved in other cases in the event of the lessor’s poverty. 
Here, however, the lessor and lessee are both alive, and no case of 
poverty or dissolution by the hmi is set up.

Upon the question of the exclusion of evidence as to the alleged 
custom of Zanzibar, it appears to us that that alone is not a suffi
cient ground for reversing the lower Court’s dccree, unless we 
come to the conclusion that such evidence, if it had been received" 
ought to have varied the decision—see Act I of 1872, sec. 167, 
and Act XIV of 1882, sec. 578. Assuming, then, that the custom 
alleged exists, is it such a custom as we ought to recognize as valid ? 
We are of opinion that it is not, It seems to us most unreason
able, as enabling a man, after having granted a lease, at his mere 
pleasure, by simply resorting to a dodge, to deprive the lessee 
of the entire benefit of his lease, and that, not only- in the absence 
of any such power reserved, but in the face of an express stipula
tion not to remove the tenant, and irrespective of the stipulated 
duration of the lease, and also without the least compensation to
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the lessee. A custom so unreasonable, even if proved, cannot be 
regarded as having the force of law; and we do not think that 
the rights, of the lessee under his lease in this case could be in the 
least affected by such a custom, or by the subsequent transaction 
between the lessor and the plaintiff. We must, accordingly, con
firm the decree of the Court below.

Decree confirmed.

38M

APPELLATE CIVIL.

O, R, 
D eS o u za

V.
P e s t a n j i

D h a n j ib h a i ,

Before M r. Justice NandhMti JSariclas mid Mr. Jusiice Bkdw ood,

I)URGrA'BA'M»MA'!NIRA'M ( ohiginal P lain tiff), Appellant, v. 

SH RIPATI AND another (obigikal Dependants), Respondents,*

DeWian Agnculhmsts' Relief Act X V I I  of 1879, Be.cs. S, 39, 46, 47 and 48—  
Conciliator'a certificate ichen necessary— Limitation— Act X V  o f  1877, ScJt, 
IX, Art. 11— Time, intervening between application to conciliator and grant of 
ctrtificate.

The necessity to procure the conciliator’s certificate before the entertainment 
of a suit to which an agriculturist residing within any local area for which a 
conciliator has been appointed is a party, is not limited to suits specified in section 
3 of the Dekkhan Agriculturists’ Eelicf Act, 1879, but extends to all matters 
within the cognizance of a Civil Court,

iTeZtZ that such certificate was necessary before bringbig a suit against an 
agriculturist to obtain a declaration that certain property was liable to be sold in 
execution.

In computing the period of limitation for such a suit the time intervening 
between the application to the conciliator and the grant of a certificate by him 
must be excluded.

T h is  was a second appeal from the decision of B, F. Mactier  ̂
Judge of Sat^ra, confirming the decree of the Subordinate Judge 
of S^tara rejecting the claim.

Hon, JT. T. Uelang (with Ganesh Bchnchandm KiTloshar) for 
the appellant.

‘Branson (with Ghanashdm Nilkant N’ddkarni) for the res
pondents.

The facts appear *from the judgment delivered by 
Na'hA''bha'i Haeida'Sj J.—In this suit the plaintiff seeks to 

obtain a declaration that certain lands mentioned in his plaint
^Second Appeal, No, 5 of 1883.

April 29.


