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Before Addison^ A. C. J. and Din Moliam-mad J.

KESAR SINGH a n d  a n o t h e r  ( P l a i n t i f f s ) 

Appellants
versus

A C H SA R  SINGH a n d  o t h e r s  (D e f e n d a n t s ) 

Respondents.
Civil Appeal No. 2026 of 1931-

Custom. —  ̂Succession —  Self-acquired land. —  liaudhawa 
•Jats of village Ghauike Bangar —  Talisil Batala —  Di.strict 
Gurdaspur —  Collaterals of fifth degree —  ivJietJier e,rchide 
daughters —  Riwaj-i-Am.

jSeld, that according to custom among-st Uandliawa Jats 
of village Gliaiiike Bang'ar, in the Batala Tahsil, of the 
Gtirdas?pur District, daughters succeed to tlie iioii-aiicestral 
I>roperty of tlieir father in preference to collaterals of the fiftli 
degree.

Answer to question l^o. 16 of the 18QS Riicaj-i-A^n of 
Gurdaspur District and Ramzan Shah y .  Sohna Shah (1), 
relied upon.

Entry in Riwaj-i~Am of 1913, not followed.
Held also, that an entry in tiie Riimj-i-Am  about the 

■existence of a custom is a strong piece of evidence in support 
^f that custom which cannot he subtracted from 1)V general 
■considerations, such as that daug*hters succeed in this Pro
vince amongst the majority of tribes to the self-acquired pro
perty of their father.

And, that the term ‘ General custom of the Province ’ 
is a misnomer.

Beg V.  Allah Ditta (2), and Labh Singh v, Mst. Mango 
(̂3), relied upon.

Gurdit Singh r. Mst. Malan (4), dissented from.

Second Af'peal from the decree of R. S. Lala 
.Shibbu Mai, District Judge, Gurdaspur, dated the 
Sth August, 1931, affirming that of Pandit Indar 
J^ishen WaU, Subordinate Judge] meond elms,

(1) 60 P. 11. 1889. (3) (1937) I. L. R, 8
(2) 45 P, R. 1917 (P. C.). (4) (19S4) I. L. B* 5 M .
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1935 Gurdas'pur, dated Novemher., 1930, dismissing
-----  the plaintiffs' suit.

E esae Singh  D a y a l  and H a r b h a ja n  D a s , for Appellants.
.cHHAR S in gh . A c h h r u  E a m  and H a r  D a y a l , fo r  E esp o n d en ts,

The judgment of the Court was delivered by—  
A d d i s o n  A. C. J.—-The land in dispute belonged 

to Attar Singh, a Randliawa Jat of village Ghanike 
Bangar, in the Batala Tahsil of the Gurdaspur Dis
trict. He died some forty years ago and was succeeded 
by his widow, Mussanwuit Tabo. She gifted the land 
in April, 1924, in favour of their two married 
daughters, Mussammat Harkaur and Mussammat Dai. 
After the death of Mussammat Tabo, one set of rever
sioners sued the daughters for possession of their two- 
thirds share of Attar Singh’s land on the ground that 
they were entitled to succeed upon the death of the 
widow who had no power to make a gift of it in favour' 
of the daughters. Another set of reversioners,brought 
a separate suit for their one-third share. During the 
pendency of the first suit, Mit Singh, one of the 
plaintiffs, died and that suit abated to the extent of 
his one-third share of the land in dispute. Thus only 
one-third share of the land in dispute is now in suit 
in each case. The Courts below have concurred in 
finding that the land is not ancestral and that the 
daughters succeed to their father’s self-acquired land 
in preference to collaterals of the fifth degree. On 
these findings, the two suits were dismissed by the trial 
Court and the appeals were dismisse"dr'"',Against these 
decisions these two second appeals have been admitted 
to a hearing on certificates granted by the District 
Judge under section 41 (3) of the Punjab Courts Act.

In the Customary Law of the Gurdaspur District,, 
prepared in 1913, the answers to questions. 16 and 1^,. 
as.recorded at pages50 and 3i,.are-in favour of-the ap- 
pellants. It is stated that the,,gener^l rule "is that



daughters are excluded by t h e  widow a n d  m a le  k in d r e d  

of the deceased, however remote, w i t h  c e r t a in  e x c e p -  E e s a s  SI^’ GE 

tioiis which do not apply in the present e a s e . It is  -Vc u h ^p ' s is g i  

also clearly stated that no distinction is made b e t w e e n  

immovable and movable, ancestral and s e l f - a c c !u i r e d ,  

property of the father. In Appendix C, a t  p a g e  73. 
however, a fairly large number of mutations a r e  s e t  

out in which daughters inherited.

A  Customary Law had been compiled in the 1S93 
Settlement. In it are the same questions 16 and 17 
at pages 18 and 19. The aiisŵ er is the same as re
gards question 17, namely, that there is no distinction 
between the immovable and movahle, ancestral and 
self-acquired, property of the father; and as this 
Customary Law was prepared at a time when the 
villagers were less sophisticated, there seems frm-d 
facie no reason to doubt the statement of custom con
tained in both of the Riwaj4-Am.s iii ih.\E respect.
The answer to question 16 is, however, different. It 
was stated in 1893 that if there' were near male 
kindred, daughters and their descendants did not in
herit, though they were entitled to maintenance until 
their mai’riage. A  note was added that the exact 
limit of relationship within which near male kindred 
excluded daughters and their .descendants was not 
fixed, though probably all male descendants of a 
common great-grandfather would, it was said, exclude 
daughters, as the latter’s right of inheritance as such 
was very weak in this district. Eeference was'also- 
macle to v. Solina Shall (1) : '

The authority Just  ̂ref erred, to is an' interesting" 
one. In that case the collaterals were of the Mth 
(fegree, and it was held that Xh.ey were top remat̂ e 'tb̂
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1935 exclude daughters. An interesting paragraph from
KEsisiK '̂iNGH this judgment may be quoted

•y. “  No doubt it has been held that daughters are
.cHiiHHAR Sin g h . excluded by nephews (though there are ex

ceptions even to this), but in all cases where the colla
teral was more distantly related, the question of 
custom has had to be made the subject of a special 
inquiry, the result of which has been sometimes for, 
sometimes against, the exclusion of the daughter; the 
number of cases where it has been against exclusion 
naturally increasing, as the relationship of the colla
teral became more remote. But in each case the 
custom has been decided by special inquiry, and not on 
general assumptions.”

With great respect, we endorse those remarks. In 
view of Ramzan Shah v. Sohna Shah (1) and of the 
entries in the Riwaj-i-Am of 1893, which was com
piled shortly after the decision in that case, we think 
that the reply to question 16 in the new Riwaj-i-Am 
of 1913 goes too far and that it was made out of self- 
interest, inasmuch as it states that all collaterals, how
ever remote, exclude daughters. It may be the case 
that, in the Punjab, custom can be regarded as some
thing which does slowly and imperceptibly change and 
that it need not be absolutely invariable, though the 
latter is the usual conception of what custom is. But 
such a change would have to be gradual and a new 
-custom cannot be created by the mere assertion of the 
various tribes at a subsequent Settlement. With 
respect to this matter, it has always appeared to us 
that the earliest Riwaj-i-Am serves as a very useful 
•check on subsequent Riwaj-i-A ms and may even be re
garded as the most important document in whicji 
.custom has been recorded.
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It may here be stated that this affords an explana- 1935 
tion to the somewhat large number of instances given XesiT s'isge 
in Appendix C in the 1913 document ’̂ yhere daughter? 
are shown as inheriting. No inquiry was made as to 
how remote the collaterals were in these instances.
That was probably because in 1913 the various tribes 
stated that the general rule was that daughters were 
excluded by collaterals, however remote. The first 
statement in the 1893 document was not looked at.
Had that been done a,nd had the instances, in which 
daughters inherited, been investigated to see what was 
the degree of relationship of the collaterals in each 
case, the 1913 document would have been of much 
greater use.

Their Lordships of the Privy Council in Beg v.
Allah Ditta (1) held that the entry in the Riwaj-i-Ain 
in favour of the succession of a daughter’s son, whose 
father was a khan a damad, in preference to collaterals 
was a strong piece of evidence in support of such 
custom which it lay upon the plaintiff’s collaterals to 
rebut, even assuming that there was a general custom 
of agnatic or collateral succession in default of male 
issue to the exclusion of female heirs among the 
agricultural tribes of the Punjab, about which the 
decisions of the Punjab Chief Court were by no means 
uniform. This means that the entries in the 1913 
document must be considered in the first instance a 
strong piece of evidence which cannot be subtracted 
from by general considerations, such as statements to 
the effect that daughters could not have taken part in 
the inquiry and, therefore, any entry against them in 
the Riwaj-i-Am must be held to be of little value.
That would be to go against the decision of their Lord
ships of the Privy Council, and this has already been

'........ ' ~  -  I - . . _ . h n . -  ■—  .. - r . . _  , — , r - - -  ■ . ■ -T"

(1) 45 P. R. 1917 (P. 0.).
D
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1935 pointed out in Labh Singh v. Mussammat Mango (1), 
Kesah~Siwgh and many other rulings. Since that time such autho- 

V. rities as Gufdit Singh v. Mussammat Malan (2) 
icHHAn Singh. all importance as they proceed on the assump

tion that a custom opposed to so-called general custom 
(whatever that may mean) was not sufficient to shift 
the onus of proof on to the other side.

In the present cases the District Judge has prac
tically returned to Gurdit Singh v. Miissammat Malan
(2) and given importance to the consideration that 
daughters usually succeed in the Province according to 
general custom (which term is clearly a misnomer) to 
the self-acquired property of their father. In this 
respect we are not in agreement with him, though we 
are of opinion that these appeals must be dismissed. 
As early as 1889, the proper principle was laid down 
and this was incorporated in the Riwaj-i-Am of 1893. 
In the present cases, the collaterals are of the fifth 
degree and according to the 1893 document the usual 
rule in this district was that daughters were only ex
cluded from inheriting the ancestral and self-acquired 
property of their father by collaterals within four 
degrees, while within those degrees there were excep
tions, each case demanding a special inquiry as to what 
the exact degree of relationship was. In the present 
oases, there is nothing to show, apart from the docu
ment of 1913 which is in this respect discredited, that 
collaterals of the fifth degree are entitled to exclude 
daughters. The appellants, have, therefore, not prov
ed their case.

It is for these reasons that we dismiss these 
appeals with costs.

P. S.
Appeals dismis^d.
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