
that purpose. We must, therefore, require the Court below to 1884
find on the following issue, and return its finding to this Court KRisHuiEAv
within three months :— Y a s h v a k t

Was the plaintiff dispossessed of the land in question by the 
defendant? G h o t i k a b .

Issue sent down fo r  trial.
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Before Bii> Charles Sargent, Knight, Chief Justice, Mvd 
Justice Ndn.ahhai H aridds,

DEVIDA'S JAGJIVAN (o r ig in a i-  P la .in t ip f) , A p p e l l a n t ,  v ,  P I E J A ' D A  J p r i l  17. 
BEGAM, WIDOW OP MAHOMED MUETUJA ( o e ig in a l  D e f e n d a n t ,  --------------
ilESPONBBlira,*

jSale—Gortfirmation o f sale—Lots—A uction- Certificate of sale—Evidenee— 
Eegktration—The Code of Civil Procedure, 1882, Secs. 59 and 63,

In compliauce with an application for the sale of land to satisfy a decree tho 
Civil Court put up certain land to auction in four lots- One lot was purchased 
by the plaintiff for i?& SS, and each of the other three were bought hy him for less 
than Es, 100, the price for the whole amounting to Bs, 111-8-0, for which anxotiiit 
the Court granted a single certificate of sale dated 10th February, 1S74, This cer­
tificate was never registered. The plaintiff applied to he put in possession; but, tho 
defendant resisting him, his apx l̂ieation was rejected^ On the 16th of Novembei'j 
1879, the plaintiff brought this suit to have his right declared to the piece bought 
for Rs. 88, and to recover its possession. Along with, the plaint tlie plaintiff pro" 
duced the unxogistcred certificate of sale of the 10th February, 1874. On the 
application of the plaintiff, another certificate for the same property was issued by 
Ihe Court to the plaintiff on the 31st of October, 1877,—tha,t.is, three y«ars Jifter 
the confirmation of sale. This was registered on the 20th of December, 1877, and 
was produced by the plaintiff in the proceedings which gave rise to the present 
suit. It was obtained by the plaintiff on the 23r4 cf February, 1S80, and tejidered 
in evidence, but was rejected under [̂ section 63 of the Code of Civil PrqcedurQ 
(XIV of 1882).

Held that, although the four lots'purehased by the plaintiff at the auction sale 
were included in one certificate of sale, such certificate, althongb one instrament 
in form, should, for the p u i^ se  of registration, be r^iseled as four separate 
cerfcifioates of th^ fow .Several lots.

ReM, also, tliai the registered certificate of sale, thougti issued thrae years after 
the Qonfirmatioi  ̂of sate, was v^Ijd and admissible in evidence.

* ■ ^  Second Appeal, No. 67 of 1883,
s m ~ S
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Viihal JoAidvdoAi v. VithojiTdv Ĵ utld '̂irdv (i) approved, and InTcKlidjaPdtthanjik^) 
and TiikdrAm v. Satvdji Kliandoji (3) dissented from.

Held, also, that the refusal to admit in evidence the registered certificate of sale 
under section 03 of the Code of Civil Procedure (XIV of 1S82) on the gi’ouiid 
that it had not been produced with the plaint, as req^uired by section 59 of the 
Code, ■was improper, there having been no doubt of its existence at the date of suit.

T his was a second appeal from the decision o£ Khan B^h^dur 
M. 3ST. Nand,vati, Subordinate Judge (First Class) with appellate' 
powers at Thdna, confirming the decree of Rav Saheb Ahaji 
Balvant Bhise, Subordinate Judge (Second Class) at Kalydn.

This action was filed by the plaintiff to have it declared that 
certain land mentioned in the plaint belonge^d to him  ̂ and to 
recover possession of it from the defendant. The plaintiff alleged 
that he caused it to be sold by the Court in execution of a decree 
against one Mahomoodji; that the Court put it up to auction in four 
lo ts; that he purchased the lot now in dispute for Rs. 88, and all 
the four for Rs. 111-8-0, for which the Court granted to him 
a single certificate of sale dated 10th February, 1874 j that the 
plaintiff applied to be put into possession, but, the defendant 
having obstructed him, his application was rejected, and hence he 
brought the present suit on 16th of November, 1879. The plaint­
iff produced along with his plaint the unregistered certificate of 
•■sale.

The defendant answered that the property was her own, and 
had been in her possession for more than twelve years •, that tho  
plaintiff had no claim to it j and, even if he had such claim, it was 
time-barred.

During the course o f the suit the plaintiff tendered in evidence 
another certificate of sale relating to the property in dispute. 
It  was issued by the Court on the 31st of October, 1877, and 
regi^ered on the 2'Oth ' of December, 1877. The plaintiff’ in 
tendering it for admission stated that he could not produce it 
earlier, as it had been produced'in the miscellaneous proceed­
ings out of which this guit arose. The Subordinate Judge (Second 
Class) refused to receive it, and on the merits rejected the 
plaintiffs daim.

(W I, L, R .,0  Bom., 586. _ (2) J. L. S Bom,, 202.
(3) I, Lj K,, 5 Bom., 206.



The Subordinate Judge (First Class) confirmed his decree. He 1884
was of opinion that the certificate of sale of the 10th February, Devibas

1874 declared interest of the value of more than Rs, 100, and 
should have been registered under section 17 of Act V III of 1871 ; 
and not being registered it could not, under section 4*9 of the Act, 
afifect any immoveable property comprised therein, nor be re­
ceived as evidence of any transaction affecting such property.

’The Appellate Court was also of opinion that the - registered 
certificate of sale, dated 20th December, 1877, having been granted 
more than three years after the confirmation of sale, and not 
being produced along with the plaint, was inadmissible in 
evidence.

The plaintiff appealed to the High^Court.

Ghanashdm Nilhanth Nddharni for the appellant.—The property 
in dispute having been purchased for Es. 88, the registration of 
a certificate of sale was optional, not obligatory. The unregis­
tered certificate was, therefore, relevant, but if it was rejected, the 
registered certificate should have been admitted. The facts of the 
case show that it- was undoubtedly in existence at the date of 
the suit. Not a doubt has been suggested in regard to its existence, 
and the circumstance that it was not entered in a list annexed 
to the plaint, is not a sufficient reason for the Court refusing to 
admit it. I t  was produced as soon as it could be procured. The 
plaintiff was entitled by law to take out a certificate of sale as 
often as he required it.

The respondent did not appear,

S a r g e n t ,'^ p .  J .—We are inclined to think that, although the 
the four lots purchased by plaintiff at the auction sale were 
included in one certificate of sale, such certificate, although one 
instrument in form, should, for the purpose of registration^ be 
regarded as four separate instruments of certificate of the four 
several lots, each of which was admittedly the subject of a dis­
tinct contract of sale, and of a less value than Rs. 100. But, 
however that may be, the lower Courts were wrong, we think, 
in not admitting the registered certificate which was tendered in  
evidence during the hearing of the cause. The main ground of 
their, refusal would appear to have been that it had been granted
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to appellant more than three years after the confirmation of the 
sale, relying on In  re Ehdja Paithanji and Tiihdrdm v. Satvdji 
Ehmdoji^^\ Btit those decisions must now be regarded as 
overruled hy Vithal Jaiidrdan v. Vithojirdv Putldjim'tP^ even 
if the lower Courts were entitled to take the objection of the 
Statute of Limitations, which may well be doubted, as pointed 
out under similar circumstances in the above case.

As to the appellant not having produced the registered certifi­
cate wheii the plaint was presented as required by section 59, 
we think that, as no doubt of its existence at the time the suit 
was instituted was even suggested, the Courts below ought not 
to have refused their consent to its being given in evidence, as 
required by section 63. We must, therefore, reverse the decrees 
of both the lower Courts, and send back the case for trial on the 
merits. Costs of appeal to follow the result.

Decree reversed.
a>I. L. R., 6 Bom., 202 and 206. (2) I. L. 11., 6 Bom., 58^

APPELLATE CIVIL.
Before Mr. justice Baytey and Mv. Justico ’Pinlmj.

BA'I AMBIT, WIDOW oj? HAEIBHA'I lOHA'BA'M, A pplicant.*

Practice—Procedure—Return of plaint—Decree passed on plabit^y

The ruling in the case of PrahhakarlJiat hin Jandrdanhhat (J), which approve® 
of the practice of returning the plaint for presentation to the proper Court wheu 
the trying Court has no jurisdiction prevailing in the Moftissil Courts and on 
the Appellate Side of the High Court of Bombay, does not govern, and is dis* 
tinguishable from cases in which there have been decreeis passed on the plaint, ^

Per Bayley, —The practice on the Original Side of the High'Conrt of Bombay 
has always been to retain a plaint, unless it has been returned on presentation.

P er  B a i le y ,  J .—Qumre, whether a ruling of three Judges'of the High Court of 
Bombay oh a case referred by a Division Bench of two Judges for deoisiqii by the 
Full Bench can be regal-ded otherwise than a ruling of a Division Court of three 
Judges ?

This was an application for the return of a plaint for pre­
sentation to the proper Court.

J^dnekslidh Jelidngirshdh TdleyMthaM for the applicant,
*Givil Application, No. 103 of 1884,

(iy Sttpra, p, SIS,


