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respondent, and that P^rvatib^i was entitled to mortgage it.” 
So far as this can be regarded as a finding, it is incomplete, 
being unaccompanied by the reasons fox it, as required by section 
204 of the Code, and one which we do not think we ought to 
accept as a conclusive finding on fact. See Bag-hohur Sahai y . 
Chuttrapiif^'^ ; Mussamut Bajoo v. RajJcoomdr Singĥ ^̂ '̂  where the 

, findings were treated as not binding on the High Court in spe­
cial appeal on similar grounds. We must, therefore^ direct the 
Court below to find on the second issue, and transmit its finding 
to this Court within three months.

IS84
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O rder accordm gly. 
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Before S ir Charles 8argm% Knight, Cldef Justioe, mul 

Mr. Justice Kemhall.

K R ISH N A R A ’V  YASHVANT a n d  o t h k r s  ( o r i g i n a l  D e f e n d a n t s ) ,  A .p p e l -  

LA N T s, V,  VASU.DEV A PA 'JI GHOTIKAR, d r g i s a s u d  (o M G iN A ti P l a i n x -  

i f f ) ,  b y  h i s  h e i r s  SH IVR VAIjGOVIND a n d  GOPA'L, R e s p o n d e s t s . *  

E jectm en t— P o ssesd o n — T itle— Lease-—jUcfjhtrati 

The plaintiff, a lessee in perpetuity of a piece af land from the iiidmddr of tlife 
village in which it was situated, sued the defendant, who had dxspoasessed him more 
than six months before the date of suit, to eject Mm fmiu the land. The defeud- 
ant set up a lease from the same indmddr, but it was held to have heen granted 
without any authority. Both the leasea required to be registered under Act XX  
of 1866, but were not registered.

*Held that the plaintiff, although suing more tlian six months after the date 
of d:ispossession and without resorting to a possessory suit (Act XIV of 1859, 
see. 15 ; Act I  of 1877, sec. &) was entitled to'rely on the possession previous to 
his dispossession as against a person who has na title.

PemvdiBkavdnirdmv. Ndrdyan ShivrdmO) concurred in.
Ddddhkai Nanidds v. Tke Sub-Oolkctor of JBroachĈ  dissented from,
IFfoe V. Ameermissa Klmtoon&) explained.

T his was a second appeal against the decision ol B . F . Mactier,.
Judge of Sat^ra, confirming the decree of the Subordinate Judge
of Tasgaon, '

* Second Appeal, 3STo. 629 of 1882.
(1) I. R., e Bom., 215. (2) 7 Bom., H. 0. Rep., A. 0 . J., 82.

(a) L, R„ 7 I. Am 73.

A pril 24.



1881 The plaintiff on fclio 1st of March, 1881, sued the defendants to
Kkls'hnakav recover possession of a piece of land  ̂ alleging that it had been 
Yashvant indm ddr  of Vissipiir, in which it is situated,

Ai’Ui^ under a perpetual lea,se, and that ho had been in possession of the
Ci lio-nKAu, same till the revenue year 1S79-SO, when the defendants “ began

to occupy ihe land”, and would not give it up to the plaintitF.

Three of the defendants appeared, and contended that they also 
had a lease of the land dated January, 1880  ̂ from the indmddr, 
whoso agent had placed them in possession. The other defend­
ants did not appear.

The Subordinate Judge decreed in the plaintiffs favour, finding 
that the land had been first lot to him by the %ndmddr and after­
wards to the defendants by his agent.

The Disiract Judge confirmed the decree of the Subordinate 
Judge. In coming to this conclusion the District Judge raised 
the issue whether the plaintiff held the land in dispute on a valid 
lease from the indmddr or not ? Iix determining it he found that 
iliQ indmddr had really let the land to the plaintiflF in perpetuity 
under a lease-dated 22nd May, 1S71, but not registered, as it ought 
to be under Act XX of 1866; that he had never dispossessed the 
plaintiff from it, noi' had given orders to any of his agents to do 
so ; that he had never let the land to the defendants, or authoriijed 
his agents to let it to them,, or put them in possession,, and that 
the lease, dated 22nd January, 188,0;, aet up by the defendants, and 
purporting to have been signed by an. agent of the iumndd'p was 
unauthorized and invaHd for want of registration. But the Dis­
trict Judge was of opinion that “ the case of the defendants, is 
liot made the better by tlie fact of the plaintiff’s lease not being 
I'egistered. It is clear, from the evidence of tho indmddr^ 
guardian himself, that the defendants never had this land lot to 
them by the inmuddr at all, and that the plaintiff is the real 
tenant of it  ”

The defendants appealed to the High Court.

Ganesli Udmchand'm Kirloslmv for the appellants.-r-The 
District Judge was in error in holding that the plaintiff could 
succeed on his unregistered and, thei'efore, invalid lease, i t  being 
absolutely inadmissible in evidence. The weakness of tlie defend-
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ants’ title in conRcquenee of the non-registration o£ tlieir lease 
could not give any strength to the plaintiff’s case. Tlie plaint- 
iff must prove his title or fail—Bdduhhdi NciTsidds v. The 
Sub-CoUcctor o f BroaclŜ '̂ . Here on a full consideration of the 
question the Court held that the law in India differed in thi>s 
rcspect from the law in England^ and required that in ̂ actions of 
ejectment the Courts should always enforce the rule that a 
plaintiff must recover by the strength of his own title. Full 
reasons are given for this decision, which is supported by the 
ruling of the Privy Council in Wise v. Ameeriinissa Khatoon^'l 
Mr. Justice Melvill, who passed the former decision, had to 
reconsider it after ̂  the ruling of the I ’ull Bench in Pem rdj 
Bhavdniram  v. N dray an Shivrdm^̂ '̂ , in Special Appeal No, 90 
of 1875 ; Trimbak Atmdrdm  v. Bdji YcisJmant^^ f̂ which was 
decided so late as 4th of March, 1882. In this Mr. Justice 
Melvill observes : “ I should have some hesitation in accepting 
the conclusion of the Full Bench, that every plaintiff in ejectment 
is entitled to recover on the strength of his previous possession, 
unless the defendant can prove a better title. My judgment 
on this point in JDdddhhdi Narsidds v. The SiLb-Collector of 
Broach does not seem to have been brought to the notice of 
the Full Bench, nor the recent judgment of the Judicial Com­
mittee in W ise v. Ameerunissa Khatoon.” The plaintiff was 
bound to sue within six months of his dispossession, and having 
failed to do so he, cannot succeed unless he proves his title—  
Section 15 of Act XIV of 1859 and section 9 of Act I of 1877. 
Tiie plaintiff in this case having failed to establish his title/the  
defendants, who were undoubtedly in possession at the date of 
the plaintiffs suit, should be allowed to retain their possession.

Yashvant Vdsmlev Athalye for the respondent.—Wo rely on 
our previous possession, which we say is good as against the 
defendants, who have no title. Possession is a good title against 
all persons exccpt the rightful owner, and entitles the possessor 
to maintain ejectment against any other person than such owner 
who dispossessed him y and the rule applies when a party re­
lying upon both title and possession fails to prove his title.

(1)7 Bgm. H. G. Rep., A. C. J., 52. 
(8) t .  E., 7 Ind. App,, 75.

(S) L L. R., C Bom., 215,
Piinted Judgments iox lSS2,'p, 152,



IS84 This was ruled Tby the Full Bench of this Court in Pem rdj Bha- 
K f j s h n a b a v  vdnirdm v. Ndmyan &dvrdm̂ '̂ \ The Privy Council case merely 

Y a s h v a n t  that the plaintiffs. should have sued within six months of
dispossession if they wished to rely on their previous possess- 

G h o t i k a e .  ion. It does not go to the extent of deciding that if the possess­
ory remedy is not resorted to, the plaintiffs would be precluded 
from relying on their previous possession against a person hay­
ing no title. We further say that a lease in perpetuity is: not a 
lease for a “ term”, and does not require to- be registered under 
section 17 of Act XX of 1866, the Registration Act applicable 
to the plaintiff’s lease in this case. The plaintiff, therefore, must 
succeed. ^

The judgment of the Court was delivered by  

S a r g e n t , 0 . J .— In this case both the parties claim under liowls 
alleged to have been granted by the indmddr of the village of 
Visapur. The District Judge has found that the defendants’ 
Itowl was granted by a person who had no authority to repre­
sent the indmddr : he also held that the plaintiff’s howl was 
proved, but not having been registered could not be given in evi­
dence, and concluded as follow s: “ Though the plaintiff’s howl 
may be, from want of registration^ bad in evidence, yet, as that 
of defendants for the same fault is as bad, and as, moreover, it 
is given by one who had no authority, it is worse. The case 
of defendants is not made a bit the better by the fact of the 
plaintiff’s lease not being registered. It is clear, from the evidence 
of the indmddr s guardian himself, that the defendants never 
had this land let to them by the ifidmddr at all, and that the 
plaintiff is the real tenant of i t ”. The District Judge confirmed 
the decree of the Subordinate Judge, who had found for the 
plaintiff with costs.

We are inclined to think the Judge was right in holding that the 
plaintiff’s/cowJ required to be registered under Act X X  of 1866, 
as being a lease in perpetuity, and, therefore, for a term or period 
exceeding one year. The appellants’ contention is that the plaintiff 
being, consequently, unable to prove his title, he (the app.ellaht) is 
entitled to retain possession. The respondent, on the otheE ha.iid, 

(1)1, L. E.J 6Bom,, 215.
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il'rges tiiatj altliough the reason assigned by the District Judge
for allowing his claim may not he satisfactoxy, tliB decision may KRisHNARiv
be supported on the ground that his possession at the time when
he was evicted by the appellants is good as against the latter
who had no title. Assuming that plaintiff was in possession Ghotikar.
as above stated, we thilik that this contention must prevail.
The Full Bench decision in Pem rdj B kavdnirdm  r. Ndrdyan  

is a distinct authority that the plaintiff eould maintain 
ejectment. The Eull Bench decision of the Calcutta High Court 
in Mahomed A li Khdn  v. Klidj'd Abdul is to the same
effect.

The appellants,,  however, rely on the ease of Ddddhhdi 
Narsidds v. The Sub-Collector of Bromh^ '̂i and on a recent judg­
ment of the Privy Council in Wise v. Ameemmssa Khatoon^^l 
In the first of these cases Mr. Justice Melvill expressed ‘'an 
opinion (for it was not necessary to the decision) that the 
law of India requires that in actions of ejectment we should 
always enforce the ordinary rule that a plaintiff must recover 
by the strength of his own legal title. The reason assigned 
is that the law of India, gives to a person dispossessed of pro­
perty a remedy by section 15 of Act XIV of 1859 which the 
law of England does not provide, and thatj if he does not choose 
to avail himself of this remedy, he has no claim to the advan­
tages which it would have secured him.” Again he says : “ I do 
not say that mere possession without further proof may not he 
sufficient to decide in plaintiffs favour; but, if he is to be allowed 
sQb to recover, it  is on the ground that he has sufficient proof of 
title, and not on the ground that he has a right to recover with­
out proof of title, because possession is good against all the world 
except the real owner.” This view of the law, expressed by so 
able and experienced a Judge, is entitled to great w eight; but, 
after giving it all the consideration to which it is so justly 
entitled, we find ourselves unable to adopt it. To us it appears 
that the object of that Act, as well as of section 9 of the Specific 
Belief Act, is to discourage people from taking the law into their 
own hands, however good their title may be ; and, remembering

a> I,iL. II., 6 Bom., 215. (3) 7 Bom, H. C. Hep., A. C, J., 82.
©  R*, 9 C a lc.,7« . (i) L. E ., 7 Ind. App,; 73.
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that tlie.se Acts were drawn by Bnglisli lawyers, we cannot 
KnTSHNARiv ill the absence of uny words to show such intention, that the mere 

’ V.' omission of the party dispossessed to avail himself of their pro- 
'̂ ApAji  ̂ visions^ is to be deemed as amonnting to acquiescence in the act 
Ghomicar. of the dispossessor so as to deprive him of his right to rely on 

liis previous possession in an action of ejectment against a tres­
passer. ■ ■ ^

It has been urged, however, that the view expressed in 
DLiddbhdi Narsidds y. The Suh-Golledor of BroacU'̂ '̂  is snp- 
ported by remarks of the Privy Council in W'lse v. Avieerunissa- 
Khatoon Their Lordships say: “ If the plaintiffs had wished 
to contend that the defendant had been wroi>o-fully put into pos­
session, and that the plaintiffs were entitled to recover on the 
strength of their previous possession without entering into the 
question of title at all, they ought to have brought their action 
within six months under section 15 of Act XIV of 1859, but 
they did not do so.” These remarks, however, must be read in 
conjunction with the conclusions already arrived at by the Privy 
Council in the previous paragraph of the judgment, m z , that 
the Government was entitled to take possession of the lands in 
question which originally formed as an island, and were at their 
first formation surrounded by water which was not fordable, and 
was entitled to oust the plaintiffs, who were trespassers, and 
to put defendants into possession.” It thus appears that the 
plaintiffs in that case were evicted by persons deriving title from 
the real owners.

We agree, therefore, with the Calcutta Full Bench in ErtOka 
Hossein v. Bany Mistry^^  ̂that the above passage in the judgment 
of the Privy Council is not to be understood as laying down 
that a plaintiff is precluded from relying on*his possession against 
a trespasser by the circumstance of his not having availed himself 
of the above acts. In. this present case it is denied by the defend­
ants that they dispossessed the plaintifF, who, they alleged, had 
already been dispos^sessed by the indmddr. This is denied by the 
indmddr; but as ^here is no distinct finding on the questioi>, we 
think defendants are entitled to have an issue sent down for

(1) 7 Bow. H. C.Eep., A. C. J., 82. (2) L. R ., 7 Ind. App.,'37.
<3J I. L, R., 9Calo., m ,
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that purpose. We must, therefore, require the Court below to 1884
find on the following issue, and return its finding to this Court KRisHuiEAv
within three months :— Y a s h v a k t

Was the plaintiff dispossessed of the land in question by the 
defendant? G h o t i k a b .

Issue sent down fo r  trial.

VOL. VIIL] BOMBAY SERIES. S77

APPELLATE CIVIL.

Before Bii> Charles Sargent, Knight, Chief Justice, Mvd 
Justice Ndn.ahhai H aridds,

DEVIDA'S JAGJIVAN (o r ig in a i-  P la .in t ip f) , A p p e l l a n t ,  v ,  P I E J A ' D A  J p r i l  17. 
BEGAM, WIDOW OP MAHOMED MUETUJA ( o e ig in a l  D e f e n d a n t ,  --------------
ilESPONBBlira,*

jSale—Gortfirmation o f sale—Lots—A uction- Certificate of sale—Evidenee— 
Eegktration—The Code of Civil Procedure, 1882, Secs. 59 and 63,

In compliauce with an application for the sale of land to satisfy a decree tho 
Civil Court put up certain land to auction in four lots- One lot was purchased 
by the plaintiff for i?& SS, and each of the other three were bought hy him for less 
than Es, 100, the price for the whole amounting to Bs, 111-8-0, for which anxotiiit 
the Court granted a single certificate of sale dated 10th February, 1S74, This cer­
tificate was never registered. The plaintiff applied to he put in possession; but, tho 
defendant resisting him, his apx l̂ieation was rejected^ On the 16th of Novembei'j 
1879, the plaintiff brought this suit to have his right declared to the piece bought 
for Rs. 88, and to recover its possession. Along with, the plaint tlie plaintiff pro" 
duced the unxogistcred certificate of sale of the 10th February, 1874. On the 
application of the plaintiff, another certificate for the same property was issued by 
Ihe Court to the plaintiff on the 31st of October, 1877,—tha,t.is, three y«ars Jifter 
the confirmation of sale. This was registered on the 20th of December, 1877, and 
was produced by the plaintiff in the proceedings which gave rise to the present 
suit. It was obtained by the plaintiff on the 23r4 cf February, 1S80, and tejidered 
in evidence, but was rejected under [̂ section 63 of the Code of Civil PrqcedurQ 
(XIV of 1882).

Held that, although the four lots'purehased by the plaintiff at the auction sale 
were included in one certificate of sale, such certificate, althongb one instrament 
in form, should, for the p u i^ se  of registration, be r^iseled as four separate 
cerfcifioates of th^ fow .Several lots.

ReM, also, tliai the registered certificate of sale, thougti issued thrae years after 
the Qonfirmatioi  ̂of sate, was v^Ijd and admissible in evidence.

* ■ ^  Second Appeal, No. 67 of 1883,
s m ~ S


