
VOL. VIII.] BOMBAY SERIES. ■̂95-

’Hirji Jina V. Ndrran to have been almost assumed—al
though upon irhat ground it is not .stated̂ —that the ahove section 
had no application to an order made under the Equity Poules in 
the course of taking accounts. That section—read, as it must 
be, as an amendment to the Civil Procedure Code of 1859— 
is, in terms, confined to questions arising on the execution of 
decrees  ̂ i. e.—as that expression is used in the above Code—to 
questions arising in the enforcement of the decree on the appli
cation of one or other of the parties to it. The present order 
made on the application of the Commissioner under the old equity 
practice of the Supremo Courts introduced into the procedure 
of this Court by virtue of its power of making’ rules not in
consistent with tlib Civil Procedure Code, and asking for the 
instructions of the Court in carrying out its orders, cannot, in 
our opinionj be regarded as an order within the contempla
tion of that section. We must  ̂ therefore, hold that no appeal 
lies from the order in question. Appellant must pay respondent 
his costs.

Attorneys for the appellant.—Messrs. AQ'desir ami Ronnasji
Attorneys for respondent.—-Messrs. Eore, Conroy and Brown*
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Heforc Mr. J'mtiee West and Mr. Justice Ndnuhhdi Haridda.
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Mhcliicf—JJestructkm of carcass—Bight to shiii of animids— Tillage 3IdMrs-~
C’uatom.

The owner of an animal who W ie s  it after its death is not guilty of mischief or 
any other offence, although he does so with the express object of preventing the 
Miih4rs of his village fromtaliing its sldii according to the custom of the country.

T h is  was an application for the exercise of the High Court’s 
revisional jurisdiction and for the reversal of the sentence passed 
on the accused by C. E. Frost, Magistrate (First Class) at Ndsik,

iTccumrt/ 31.
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On tlie complaint of one Ukliadya Gangyti, a Maliar o£ tlie 
village of Chinclivad, tlie accused was charged witli having 
destroyed tlie skiu of a dead biillock belonging to the accused by 
burying the bullock, and was convicted in a summary trial of 
having committed mischief, and sentenced, under section 426 of 
the Indian Penal Code, to pay a fine of Rs. 10, or, in default, to 
suffer simpl’e imprisonment for ten days.

The Magistrate in deciding the ease made the following
remarks:—

" It is certain that the accused biiried, or partially buried  ̂ the 
carcass of a dead bullock with the express object of destroying 
the skin and preventing the complainant, who is the village 
Mahar, from getting it. The accused has had to prove that in 
his case he Las a right to the skin of his dead animals. I hold 
that he has failed to |>rove this, as it is a recognized custom, all 
over this part of the country, for the Mtihdr to take, as his right, 
the skin of any deceased bullock of the village. The skin was 
in this case the property of the complainant, and the accused 
deliberately destroyed it. He has also done the same thing before. 
I find him guilty of the ofience of mischief,”

Vishnu .Krishna Bhdimadehar ■ tov the applicant.—The facts 
found do not constitute the offence charged, or any other offence. 
The village Mahars are not the owners of animals dying in their 
village, but the ownership continues in the persons who owned 
them when they were alive. A right to remuneration for remov
ing the dead animals in the shape of a pecuniary fee, oi: t^e 
skin, or a right to remuneration for skinning them, is quite dis- 
tinctj and the assertion of it must take place in the Civil Court. 
The Magistrate’’s finding, that the Miihars by the custom of the 
country are owners of the animals when dead, is not justified, by 
the evidence. The alleged custom is not an established one. 
In the case of S'mtoo v. which was also a Deccan case,
it was held that the village M-AUx could not claim the sldn« of 
draught bullocks dying in the village, but must make them: over 
to the owners of such animals, receiving renumeration |pr tlieir
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services in skiuning them. But supposing, ‘with.out granting, that 
the Mahars had some right, the proper forum  for its assertion 
is the Civil Court, There was no intention to cause Avrongt’ul 
loss within the meaning of the Indian Penal Code.

No one appeared on behalf of the Crown.
W esTj J.—The owner of the hullock asserted his right to the 

carcass when dead, and being in possession might retain such 
possession if supported by any colour of right until a better title 
was made to the property. This being so, the act was not- one 
to be dealt with under the criminal law, but one for which the 
remedy was to be sought in the Civil Court. The Court, there
fore, reverses the conviction and sentence, and directs the refund 
of the line.

Conviction and sentence reversed.
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Before Sir Charles Sargent, K  niglii, CMef Justice, Mr. Judice Kenihdl, und 
M r. JusticG West,

BA'LERISHFA TRIMBAK, Plaintipp, v. GOYIND PA'ITD NA'IK, February 6.
DErBNDAOT.* ------:----- -

Stam  ̂Act I  of l^'J^Sond-—Prom 'morj/note.

Where an instrument bearing date the 24th September, 1881, stai»2)efl witli 
an adhesive stamp of one anna, and attested, recited that an account was made 
up of the principal and interest due on a former bond executed by the defendant 
to the plaintiff, and that a certain sum was found due at the date of the instru
ment, the defendant promising to pay interest at a certain rate on the sum thus 
found due and pay the principal on demand.

Held that the instrument was a bond within the definition givea in Act I of 
1879} and should be stamped accordingly,

* Civil Reference, 59 of 1883


