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Before Addison and Din Mohammad JJ.
1937 HAYAT AND OTHERS (P l a in t if f s ) Appellants.

versus
MUTALLI AND o th e r s  (D e f e n d a n t s ) Respondents.

Letters Patent Appeal No.62 of 1936.

Civil Trocednre Code (Act V of 1908) 0. X L l r. 20 ■ ■ 
Appeal — impleading among the defendants-respondents one 
who had died during pendency of case in trial Court — 
whether his representatives can he hrought on the record hy 
Appellate Court, as parties interested in the result of the 
nppeal and whether S. 5 of the Indian Limitation Act 
(IJ  of 1908) is apjylicahle — Abatement 0. X X II  r. 4 — 
Faihire to implead the representatives of a deceased respon
dent having a defined share in the estate in suit — Ahate- 
■ment, lohether partial or total.

Plaintiffs whose declaratory suit liad been dismissed liy 
tie trial Court appealed to tlie District Judge impleading 
one S. among tlie 30 defendants as respondents, alttougli. lie 
liad died during' tiie pendency of tlie suit in tlie lower Court. 
A.'bout a montli after filing tlie appeal tlie mistake was dis
covered and appellants asked to Lave S’s legal representatives 
brougtt on tlie record, tlie District Judge, however, lield tliat 
no cause liad been made out for tlie esercise of bis discretion 
in tbe matter and tbat tbe appeal could not proceed in tbe 
■absence of S’s representatives and dismissed it.

Held, tbat under 0. XLI r. 20 of tlie Code of Civil 
Procedure, an Appellate Court is empowered to implead as 
a respondent any person, wbo was a party to tbe suit in tbe 
Court from wbose decree tbe appeal was preferred, and wbo 
bad not been made a party to tbe appeal, but tbe condition 
precedent is tbat sucb person must be interested in tbe result 
of tb.e appeal.

Therefore, if once tbe limitation for tbe appeal bas ex
pired, an Appellate Court is precluded from impleading as a 
respondent any person wbo was a party to tbe original suit 
and wbo bas not been impleaded in tbe appeal, because a 
party against wbom tbe rigbt o£ appeal bas become barred 
cannot be said to be ‘ interested in tbe result of the appeal.’
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Held also, that S. 5 of tlie Indian Limitation Act does ■'̂ 93'̂
not apply to sucli a  case, H a y a t

F. P. R. Y . CJioclcalingam CJietty t . Seethai Acha (1), 'V-
followed.

Kunlianna Rai v. Manalthe (2), not followed.

Held further, that where all the defendants impleaded in 
the case had a clearly defined interest in the suit, each beiag- 
interested as a reversioner in his own share of the estate and 
no more, the mere fact that legal representatives of a deceased 
respondent were not impleaded in the aj^peal, would not har 
the hearing of the whole appeal; onlj" the share of the de
ceased respondent would be lost, but the remaining' part of 
the estate could not be affected in anj way.

Sant Singli v. Gulah Singh (3), per Shadi Lal  ̂ C. J., re
lied upon. Other case law, discussed.

Letters Patent afpeal from the decree of Abdul 
Rashid passed on 22nd February, 1936, in Ciml 
A ffe a l  No.1366 of 1935, affirming that o f  S a rd a r  
Teja, Singh, District Judge, Shah-pur, at Sargodha, 
dated 28th June, 1935, tvho affirmed that of S a rd a r  
Ata Ullah, Subordinate Judge, Ĵ th Class, Sargodha, 
dated 26th February, 1934, dismissing the 'plaintiffs^ 
suit for a declaration.

C h ir a n jiv a  L al  A gg-a r w a l  and  K u n d an  L a i.
Go SAIN, for Appellants.

M e h r  C h a n d  M a h a ja n  and G h u la m  M o h y -u d - 
D i n , fo r  R esp on d en ts .

The ju d g m e n t o f  the C ourt w as delivered by—
D in  M o h a m m a d  J.— This Letters Patent Appeal 

has arisen in the following circumstances:—
One Bakhsha, who owned a considerable am ount 

of landed property in two villages, Mitha Lak and 
Dera, made two wills in favour of his daughter’s sons,

(1) I. L. R. (1928) 6 Rang. 29 (P. C.). "(2) 1929 A. I. E. (Mad.) 343.
(3) I. L. R. (1929) 10 Lah. 7, 15 (F. B.).



1937 Hayat and Ali : a will of bis property situated at
hIyTt Mitha Lak in 1909 and that of Iiis property situated

at Dera in 1911. He had a son, Jalal, living then 
M u t a l l i . idiot. It was provided in the

wills that if Jalal ever got oA^er his id io r -y  and ex
hibited sense, he w-ould inherit the estate thus be
queathed to Hayat and Ali. On the 6th May, 1914, 
Bakhsha died, and on the 26th April, 1921, both 
Hayat and Ali ln*ought a suit against Jalal for a de
claration that they were the owniers of the land. On 
the 22nd June, 1921, a decree ŵ as made in favour of 
Hayat and Ali to tlie effect that the Dera lands should 
be mutated in their favour at once and the Mitha Lak 
lands after the death of Jalal, pi'ovided that he died 
childless. On the 26th July, 1921, certain rever
sioners of Bakhsha instituted a suit for a declaration 
that the decree, dated the 22nd June, 1921, should 
not affect their rights. On the 20th February, 1922, 
the reversioners’ suit was decreed in regard to the 
’Dera lands only. On appeal to this Court, that decree 
was varied and the declaration in the reversioners’ 
favour was extended to the whole of the ancestral 
pi’operty owned by Bakhsha, wdiether situated at 
Mitha Lak or at Dera and the non-ancestral property 
of Bakhsha, now in suit, was allowed to remain with 
Hayat and x41i, Jalal did not recover from bis 
malady and died in the same morbid state‘of mind on 
the 15th July, 1930. The reversioners of Jalal 
alleged that he had left a will in their favour of the 
non-ancestral property and this gave rise to the 
present suit by Hayat and the three descendants of 
Ali, who are all minors. It ŵ as brought against 30 
defendants and was for a declaration, by cancellation 
of the wdll, dated the 1st June, 1930, that the property 
in suit belonged to them and was in their possession
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and tliat the d e fen d a n ts  had  no concern w ith  it. O u t 1937
o f  these 30 defen d an ts , one was Salehon , son o f  H a y a t

A h m a d . H e d ied  d u r in g  the pendency o f  the su it y-
and w as repkrced on the record  by h is m in or sons,
B akhsh  and M auhi, u n der the gu a rd ia n sh ip  o f  their
uncle, Lahr. T h e S u bord in a te  Ju d ge  held  alia
that the d efen d an ts had fa ile d  to prove any v a lid  w ill 
in  their fa v ou r  but all the same dism issed  the 
p la in t iffs ’ suit on  the g rou n d  that they h ad  fa i le d  to 
|>rove th eir  ow n title .

A g a in s t  th is order, the p la in tiffs  p re fe rre d  an 
a]3]}eal to the D is tr ic t  J u d g e  and in  the m em orandum  
o f  api^ejil instead o f  im p lea d in g  the lega l rep resen ta 
tives o f  iSalehoii. deceased, m en tion ed  the nam e o f  
Salehon h im self in sp ite  o f  h is  death. T h e  su it had  
been dism issed on  the 26th  F ebruary , 1934, and  the 
a pp ea l w as filed on  the 22n d  M arch , 1934. O n the 
21st A p r i l ,  1934, th is m istak e  cam e to the n otice  o f  
the appellan ts w h o  at once p u t in  an a p p lica t io n  fo r  
its rectifica tion . T o  th is a p p lica tion  ob je ction  w as 
taken on beh alf o f  the respondents on the g rou n d  th a t 
the C ou rt had n o  pow er to  im p lead  those resp on den ts 
ou t o f  tim e w h o  h ad  n ot been im pleaded  w ith in  tim e, 
and as the a p p ea l cou ld  n ot proceed  in  th eir  absence, 
it fa ile d  as a w h ole . T h e  D is tr ic t  J u d g e  held  th a t in 
sp ite  o f  F . P. R. V . Cliohcdmcjam Clietty v. Seethai 
Acha (1) he w as em pow ered  by law  to b r in g  those 
respondents on the record who had not been implead
ed, bu t as the a p p ellan ts  in  his view h ad  failed to m ake 
out a case for the exercise o f his discretion, he ex
pressed his in a b ility  to accede to their request. Con- 
sec|uently, on the adm ission  o f the a p p e lla n ts ’ counsel 
that the appeal could not proceed in the absence of 
those respondents whose nam es had been left out, he

(1) I. L. R. (1928) 6 Rang, 29 (P. 0.)
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1937 dismissed the appeal. The appellants then preferred
H a t a t  a second appeal to this Court but the learned Judge

before whom it came on for hearing agreed with that 
decision on the main points and dismissed the appeal. 
It is against that order that this appeal has been 
presented.

Counsel for the appellants has strenuously con
tended that, in the first place, the District Judge 
should have exercised his powers under Order 41, rule 
20, Civil Procedure Code, and brought on the record 
the names of Salehon’s representatives; secondly, the 
District Judge should have exercised his discretion in 
favour of the minor appellants under section 5 of the 
Limitation Act and should have condoned the delay 
in impleading the respondents who had been left out, 
inasmuch as the omission was accidental and had been 
occasioned by the existence of Salehon’s name on the 
record, despite the fact that his legal representatives 
had already been impleaded in his place, and, thirdly, 
that, at any rate, the non-impleading o f Salehon’& 
representatives could not entail the failure o f the 
appeal as a whole. Counsel for the respondents has 
re-iterated the arguments employed by the District 
Judge as well as the learned Judge of this Court and 
equally forcibly urged that none of the prayers made 
by the appellants could he granted and that the appeal 
before the District Judge could not be entertained in 
the absence of Salehon’s representatives, inasmuch as 
the interests of all the respondents were joint and 
Salehon’s representatives had obtained a decree in 
their favour which had concluded the whole matter.

We first take up the question of Order 41, rule 20, 
Civil Procedure Code. It is true that this rule en
ables a Court to implead as a respondent any person 
who was a party to the suit in the Court from whosa
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decree the appeal was preferred and who has not been 1̂ 37
made a part}^ to the appeal, but the condition prece- H a y a t

dent is that he must be interested in the result of the 
appeal. Now, as remarked by their Lordships of the 
Privy Council, “  giving these words their natural 
meaning— and they cannot be disregarded— it seems 
impossible to say that in this case the defendants 
against whom the right of appeal has become barred, 
are interested in the result o f the appeal filed by the 
plaintiff against the other defendants.”  In the face 
o f  such a clear pronouncement, it was impossible for 
the District Judge to have brought Salehon’s repre
sentatives on the record. The District Judge, how
ever, thought differently, solely relying on Kunhanna 
Rai V. Manakke (1). W e have given due considera
tion to the remarks made hy the learned Judges in 
that case but we are constrained to say, with all 
respect, that we are not impressed by the points o f 
distinction raised by them in getting out o f the binding 
authority of the Privy Council judgment referred to 
above. That authority did not proceed on facts but 
was based on the interpretation of a rule of law and 
so long as the wording of the enactment remains as it 
is, the only authoritative interpretation o f it is that 
put on it by their Lordships o f the Privy Council.

W e may also remark in this connection that 
section 5 of the Limitation Act does not come into 
play in this matter. The applications to which that 
section is applicable are clearly set forth in the section 
itself and unless a new rule is introduced in the Civil 
Procedure Code making section 5 applicable to appli
cations made under Order 41, rule 20, or until their 
Lordships of the Privy Council change their view the

VOL. XVIII] LAHORE SERIES. 751

(1) 1929 A. I. R. (Mad.) 343.



1937 Courts in India are precluded from impleading as a
H a y a t  respondent any person, who was a party to the original

M tjtalli and who has not been impleaded in the appeal, if
once the limitation for the appeal has expired. It 
may be that the minor plaintiffs may succeed in a 
separate suit in setting aside the decree of the Courts 
below on the ground of gross negligence of their next 
friend but that is an extraneous consideration which 
should not persuade us to overlook an express provi
sion of law.

We now come to the discussion of the effect of the 
non-impleading of Salehon’s legal representatives on 
the case as it stood before the District Judge. As 
stated above, the appellants contend that the appeal 
before the District Judge could proceed even without 
those respondents, except to the extent o f their share, 
while the respondents urge that it could not proceed 
at all and that it failed in toto on account o f the non
inclusion of Salehon’s sons who had obtained a joint 
decree in their favour along with the other respon
dents. In support of their respective contentions, 
counsel on both sides have relied on authorities dealing 
with the question of abatement and so has the learned 
Judge of this Court, and though those authorities 
have no direct bearing on the matter before us, yet it 
may be possible to apply the principles deducible 
therefrom to this case by way of analogy.

The subject of abatement has been so fully dis
cussed in the various judgments o f this Court as well 
as of the other High Courts in India that it would be 
a mex'e act of supererogation to discuss it again at 
length. The main thing to be considered in this con
nection is the true import of Order 22, rule 4, Civil 
Procedure Code, which deals with the subject. 
Under sub-rule (1) of that rule, if  one of two or more
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d efen d an ts dievS and  tlie r ig h t to  sue does not su rv ive  1937
a ga in st the su rv iv in g  d e fen d a n t or d efen d an ts  alone, H a t a t

the C ou rt, on  an a p p lica tion  m ade in  that b eh a lf, is 
em ])0w ered  to cause the legal representative  o f  the 
deceased d e fen d a n t to be m ade a p a rty  and to  p roceed  
w ith  the suit. I f  n o  a p p lica tion  is m ade under suh- 
1‘ule (1 ), the on ly  pen a lty  th at sub-rule (3) p rov id es  is 
that the suit aga in st the deceased d e fen d a n t shall 
abate. On the le tter o f  the law , th erefore , the co n 
ten tion  o f  the a p p e llan ts  m ust p rev a il, unless som e 
other 1‘ule o f  law  is v io la ted  thereby. F or exam ple , 
the argum ent th at p reva iled  w ith  the H ig li  C ou rt and 
w as a|:)])]‘oved b y  their L ord sh ip s  o f  the P r iv y  C ou n cil 
in  I". P. R. V. Cliocl^alinciavi CJif^ttyY. Spf'thai Aclia 
(1 ). w as that the fin d in g  in fa v ou r  o f  the defen d an ts , 
w h o  w ere not im p leaded  as respondents, enured to  the 
benefit o f  those d e fen d a n ts  also w ho d erived  th eir  title  
fro m  them  and  had  consequently  becom e res jiidicat/i.
S im ilarly , i f  a decree is m ade jo in t ly  in  fa v ou r  o f  all 
the defen d an ts and their interests inte]‘ se are n e ith er 
separate nor sepai’alile. it m ay lead to tw o con flic tin g  
decrees i f  an a]3|)eal is a llow ed  in the absence o f  some 
o f  the defen d an ts in  w hose fa v ou r  the o r ig in a l decree^ 
stands. In  cases lik e  these, th ere fore , the non- 
in clu sion  o f  som e o f  the defen dan ts as respondents 
m ust n a tu ra lly  result in  the fa ilu re  o f  the w hole 
a p p ea l. B ut w here th is is not the case and th ere  is 
no danger o f  com in g  in to  con flict w ith  any other re
cogn ised  p r in c ip le  o f  law , there is n o  bar ag a in st an 
app ea l p roceed in g  in  the absence o f  some o f  the de
fen dan ts , w ho a,re not im p leaded  as respondents.

T he lea d in g  au th oi'ity  o f  this Coiu:t on  the ques
t ion  o f  abatem ent is Sant Singh v. Gidal) Singh (2).
I n  that case there w as a jo in t  sale in fa v ou r  o f  f o u r
(1) I.L.lt. (1928) 6 Rang. 29 (P.C.). (3) I.L.R. (1929) 10 Lah. 7, 13 (P.B.)..



M u t a l l i .

1937 vendees and all that was said in the sale deed was that
the property had been sold to the vendees in equal 

V. shares. The reversioners of the vendor brought a de
claratory suit and failed. A t the hearing of the 
appeal it was noticed that one o f the vendees had died 
and his legal representative had not been brought on 
the record within time. Five learned Judges of this 
Court after discussing the matter most exhaustively 
came to the conclusion that the appeal had abated only 
to the extent of the deceased respondent’ s share in the 
sale. A t page 13 of the Report, Sir Shadi Lai, C. J ., 
observed ;—

“  It is a matter of common sense that the Court 
should not be called upon to make two inconsistent 
decrees about the same property, and in order to 
avoid conflicting decrees the Court has no alternati'^^e 
but to dismiss the appeal as a whole. I f ,  on the other 
hand, the success of the appeal would not lead to such 
a result, there is no valid reason why the Court should 
not hear the appeal and adjudicate upon the dispute 
between the parties who are before it .”

The rule laid down in this authority was recently 
applied to another case reported as Bakhshish Singh 
V. Mcikhan Singh (1), where, too, the suit was partly 
declaratory and partly possessory, but the shares of' 
the parties in the land in suit had been specified in 
the mutation recorded after the death of the last 
owner. We are in complete accord with the princi- 
ples enunciated in these two judgments and hold that 
to cases like these the test laid down there is the only 
sound test to be applied.

We are aware that in Mussammat Umrao Bibi v. 
Uam Kishen (2) and Ram Ditta v. Shama (3), the

754 INDIAN LAW REPORTS. [VOL. XVIII

(1) I. L. E. (1935) 16 Lah. 747. (2) I. L. R. (1932) 13 Lah. 70
(3̂  I. L. R. (1933) 14 Lah. 234.



V.
IfUTALLl.

decision of the learned Judges was against the ap- 
pellants in those cases, but the principle underlying H a y a i

those judgments is the same as that laid down in Smit 
Singh v. Gulab Singh (1). In Mussammat JJmrao 
Bihi V . Ram Kishen. (2), it was express}}^ remarked 
that the shares o f the defendants were neither separate 
nor separable and in Earn Ditta  v. Shama (3), it was 
observed that on the facts o f that case the suit could 
not have been properly framed without impleading the 
whole proprietary body and could not have proceeded 
against some of the proprietors only, and if  the decree 
were allowed to stand against some proprietors and 
reversed against others, it would result in two incon
sistent decrees.

Applying now the recognized test to the present 
case, though by way of analogy only as stated above, 
we find that all the defendants impleaded in the case 
had a clearly defined interest in the suit, their shares 
in the estate o f Jalal, deceased, having been specified.
As the succession had opened, every reversioner was 
interested in the estate only to the extent of his own 
share and no more. The suit that was instituted by 
the appellants, though declaratory in form, was posses
sory in effect. It was as if each one o f the defen
dants ran the risk of being disturbed qua his own 
share of the property, and relief was claimed against 
him to that limited extent only. The appellants 
could have even compromised the suit with some of 
the defendants if  they so desired and proceeded against 
the rest in spite of the compromise. In these circum
stances it cannot be urged that by merely omitting the 
names of Salehon’s representatives from the list o f 
respondents the appellants lost the whole appeal.
He had l  /48th share in the land in suit and that was
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H a t a t

M u t a l l i .

193T

1937

March S.

undoubtedly  lost bu t the rem ain in g  4 7 /4 8 t lis  p a rt  o f  
tlie estate could not be affected in  any m anner. T he 
observations by S ir  Shad i L a i, C . J . in  Sant Singh v. 
Gulal) Smgh (1) are pertin en t in  this con n ection  ; 
“  T he C ourts exist fo r  determ in in g  the m erits o f  the 
d ispute between litigan ts, and it  is their d u ty  to avoid , 
i f  thev can legally  do so, a result w h ich  causes h a rd 
s h i p / '

O n these grounds, we accept the app ea l, reverse 
the ju d gm en t o f  the learned J u d g e  o f  th is C ou rt and 
remaud the case to the D is tr ic t  J u d g e  fo r  d isp osa l iii 
accordance w ith  law . T he p la in tiffs  w ill  get their 
costs here.

Costs in the C ourt o f  the D istr ic t  J u d g e  w ill be 
in  his d iscretion .

P. S.
A ppeal accepted ;

Case 'remanded..

APPELLATE CIVIL. 
lief ore (UAd ream and Ahfliil Rasltid JJ.

D W A E K A  D A S -B A D R I  D A S  ( D e f e n d a n t s )  
A pp ellan ts , 

versus
S I R I  R A M  AND AN O TH E R  ("

( P l a i n t i f f s )  -j R espondents..
S U R A J  B H A N  ( D e f e n d a n t )  (

Civil Appeal No. 1584 of 1935

Civil FroceJtire Code (Act F of 790S) 0. X X X V I I I  rr. 5  ̂
6 and 7 —  Ex-parte order for aftaclt nient before j iul(jment —  
issfied in.thovt -notice and- without conditional attachment —  
u']iether void al> initio.

^\liere, on an api)lication for attachment before judg
ment, the Court did not comply ^vitll rr. 5, 6 and 7 of 
0 . X X X V I I I  of tlie Code of Civil Procedure, tliat is to ssiy,.

(1) I. L. E. (1929) 10 Lah. 7, 15 (F. B.).


