220 THE INDIAN LAW REPORTS. [VOL. VIL

1883 WEsT, J—The defendant in this case being sued in ejectment
" Bigi  -sebup aright as a permanent tenant. That defence raised the
~Vmﬁ;‘:u:&'m question of whether he had or had not a permanent tenancy, but

Josur. it did not raise the question of whether he was a tenant from

year to year. If this latter question had been raised, the further
one would have been necessary, of whether the yearly tenancy
had been legally terminated: but when the defendant did not
admit a yearly tenancy, he could not claim the notice due only
to a yearly tenant—~Shahdbakhdn v. Bilya®. Setting up a right
to hold at a customary rent in answer to a claim for inereased
rent is a repudiation of the landlord’s title, which dispenses him
from giving notice to quit—Vivian v. Moat®, citing Doe d. v.
Stanion® and Doe d. Calvert v. Frowd®, The land being as be-
tween a landlord and tenant, oviginally the landlord’s property,
he has a right to possession, except so far as the tenant makes
out a right in derogation of that. Here the right sought to be
made out was one of permanent occupancy independently of the
landlord’s will. When the proof of this failed, there was no-
‘thing left to stand between the landlord and the recovery of his
possession. It was properly awarded to him, and we confirm the
‘decree of the District Court, with costs.

Decree confirmed.

- (1) Ses Printed Judgments for 1873, p. 68. () 1 M. & W. at p. 702.
® 16 L. R. Ch. Div., 730. (9 4 Bing. at p. 560.
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Jurisdiction—Difference between ¢ Court of Small Causes constituted under Act XI of -

1865 and a Court of « Subordinate Judge invested with the Jurisdiction of « Judge'
of @ Small Cause Court under section 28 of Act XIV of 1869—Decree—Execu-
tion—Transfer of decree for exvecution—Subordinate "Judge with SmalZ Cause
Court powers—Act XI of 1885, Sec. 20—~The Code of Givil Procedme, XIV of
1882, Sec. 223—Act XIV of 1869, Sec, 28,

The Courts of Subordinate Judges invested with the jurisdiction of i\. Judge
of & Small Cause Court under section 28 of Act XIV of 1869 do_not thereby
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bewome © Courts of Smull Couses coustituted under det XT of 18637 They
merely exercise o similar jarisdivtion, This makes their decisions final in the
eases 10 which the jurisdiction extends, but it dees not Imply that the vaviations
of procedure preseriled expressly for the Courts comstituted under Act XIof
1563 are applivables to Courts censtituted nader o different Aet and suliject to
different cowlitions. The Cours of a Swlwnlinate Judge exercizing Sinall Cause
Cowrt pirwers is, ander section 3 of the Code of Civil Provedure {Act XIV of
IS82) one of the * other Courts exereising jurisdiction of a Court of Small Causes,”
and, as swh, it procedure iz governed by the Civil Procedure Code without the
variations provided by Act XI of 1865, Tuder section 223 (o} of the Civil Pro-
cedure Crode the Court which Tias passed a decree in its Small Canse Cowrt juris-

diction may, for any good reasen to be recorded in writing, transfer its decree
te the other branch of the same Court, as it might to a different Cowt, for
execution, witheut reguiring a certifivate under section 204) of Act XI of 1865,
For this purpose the two branches or sides of the Subordinate Judge's Court may
he reparded as ditferent Couvts,

Ta1s was a veference, under seetion 617 of the Code of Civil
Procedure, by Rév Sdheb 8. M. Chitale, Subordinate Judge of
M4had.

He stated the ease thus :—

“The plaintiff Bhagvdn sued the defendant to recover from

him a certain debt. The plaintiff obtained a decree in that suit
(No. 401 of 1882). The suit was tried on the Small Cause side
Of Thls rt, as the Subordinate Judge was invested with powers
f this Court, as the Subordinate Judg ted with p

under seetion 28 of Act XIV of 1869. The applicant by his pre-
sent darkhdst seeks to execute the deerec against eertain inmove-
able property of the defendant. The plaintiff has not, however
produced any certificate under section 20 of Act XT of 1865,

“9The question, therefore, arises as to whether the plaintiff can
execute the said deeree against immoveable property without
‘hsving produced a certificate under section 20 of Aet XI of
1865,

(1) Section 20 Yuus as fullows :—* In the execution of a decrecunder this Act, if,
after the sale of the moveable property of o judyment-debtor, any portion of a
judgment-debt shall remain due, and the holder of the judgment desire to issue
execution upon any immoveable property belonging to the judgment-debtor, the
Court, on the applieation of the holder of such judgment, shall grant him & copy
of the judgment wud a certificate of any sum remaining due under it, and on the
presentation of such copy and eertificate to any Court of civil judicature having
general jurisdiction in the place in which the immoveable property of the judg-

ment-debtor i3 situate, such Court shall proceed to enforce such judgment accord.
ing to $s own rules and mode of procedure in like cases.”
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18583 “The plaintift’s pleader contends that no certificate is necessary.
%f&iﬁf He has argued that the fact that a Subordinate Judge has been
o invested with powers under section 28 of Act XIV of 1869,
Bitv:  Joes not make him a Judge of a Court of Small Causes, nor does
it make his Court a Court constituted under Act XTI of 1865. In
support of his argument the plaintiff’s pleader has relied upon the
decision of the Houourable High Court in the case of Bdlkrishna
v. Lakshman®. That case does not, however, apply, in my opin-
ion, to this case. The question was there considered with vefer~
ence to the provisions of section 5 of the Civil Procedure Code
(Act X) of 1877. I am of opinion that when a Subordinate
Judge is entrusted with powers under section 28 of Act XIV of
1869, he becomes the Judge of two Courts, iz, a Judge of a
Court of a Subordinate Judge as such, as well as a Judge of a
Court of Small Causes when he is trying snits cognizable by a
Comrt of Small Causes and the value of which suits is not more
than Rs. 50 or 500, as the case may be. If this were not so, any
plaintiff could successfully ask a Subordinate Judge entrusted
with such powers, to try a suit as one filed as a regular suit,
though it may be one triable by him on the Small Cause side
of his Court. If the Subordinate Judge so invested does not
become a Judge of a Court of Small Causes constituted under Act
XT of 1865, section 12 of that Act cannot apply. The plaintiff
in such a case will make such a request if he be desirous of

not allowing a decree to be final. DBesides, a decree passed by &
Subordinate Judge on his Small Cause side becomes final by

the operation of Act XI of 1865. If such a Subordinate Judge

does not become a Judge of a Court constituted under that
Act, I do not see any reason for making the provisions of that-

Act, as to the finality of judgments, applicable to his judgments.

I am, therefore, humbly of opinion that a Subordinate Judge
invested with powers under section 28 of Act XIV of 1869,
becomes the Judge of two Courts as stated above, and that
section 20 of Act XI of 1865 applies to decrees passed by a

Subordinate Judge on the Small Cause side of his Court

% But this i is a question of importance, and the quesbion ofi‘.en ‘

arises in the execution of such decrees against 1mmovea,ble pro-
WI L R., 3 Bom, 219, :
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perty. I entertain a reasonable doubt alound the corveetness of
my opinion. I, thercfore, Leg to refer the said (uestion for the
opinion of the Honourable High Court under section 617 of the
Civil Procedure Code, 1882

“I have stayed the proceeding in this derkidst pending the
Honourable Court’s order in the matter.”

No one appeared in the High Court on behalf of either party.

The judgment was delivered by

WEsT, J—We think that the Court of a Subordinate Julge in-
vested with the Jurisdiction of a Judge of a small Cause Courtunder
section 28 of Act XTIV of 1869 does not thereliy beeome a « Court
of Small Causes eSustituted under Act XIof 1865.” A Court con-
stituted under the latter Act has a jurisdiction provided by the
Act itself which cannot be varied Ly the local Government. Its
procedure is in some particulars specially provided for, and the
appointments of the Judges can be made only in the way pointed
out by the Act. Under Act XIV of 1869, on the other hand,
the local Covernment may invest eny “ Subordinate Judge™
~with the jurisdiction of a Cowt of Swall Causes,"—not for the
{rial of suits of the amount of Rs. 500 in ordinary ecases and of
Rs, 1,000 under a special extension (Aet XT, secs. 6, 7 of 1863),
but of Rs. 500 in the case of Subordinate Judges (Fivst Class),
Nor are these powers granted under the Act in such wise that
the Courts can he deemed Courts under section 3 of Act XI
of 1805, since that seetion requires the previous sanction of the
Governor Geueral in Council to the constitution of any such
Court, while no such sanction is necessary under section 28 of
Act XIV of 1869. Nor is a fixing of the territorial limits pre-
seribed, as in section 3 of Act XTI of 1865,

It is plain, therefore, that the Courts of Subordinate Judges
invested with special jurisdiction under section 28 of Act XIV
of 1869 are not thus constituted Small Cause Courts under Act
XTI of 1865. They merely exercise a similay jurisdiction. This
* makes their decisions final in the cases to which the jurisdiction
extends, but it does not imply as a necessary consequence, or im-
ply af all, thab the variations of procedure preseribed expressly
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1883 for the Courts constituted under Act XTI of 1865 are applicable
%SAA:E}:: to Courts constituted under a different Act, and subject in their
establishment to quite different conditions, The Court of a Sub-
ordinate Judge then exercising Small Cause Court powers under
section 28 of Act XIV of 1869 is, under section 5 of the Code
of Civil Procedure, one of the “other Courts exercising the juris-
diction of a Court of Small Causes,” and as such Court its pro-
cedure is governed by the Civil Procedure Code without the
variations provided by Act XI of 1865.

o
Bivr.

The second schedule to the Code taken with section 35, deter-
mines which of its sections are applicable to Courts exercising
Small Cause Court jurisdiction, and amongst the sections enu-
merated there is not one corresponding to section 20 of Act XI
of 1865. Instead of this we have section 223 of the Code, and
under article (d) of that enactment the Court which has passed
a decree in its Small Cause Court jurisdiction may, for any good
reason to be recorded in writing, transfer its decree to the other
branch of the same Court, as it might to a different Court, for
execution according to the powers of such Court. For the pur-
pose in question the two branches or sides of the Subordinate
Judge’s Court may be regarded as different Courts, seeing that
they exercise different powers, and the transfer is not to be made
of course, but only if under the circumstances it appears just and
expedient,
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Before My, Jusiice West andd My, Justice Neindbhdi Hearidds,
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Indmddr— Khot— Landlord and tenant— Suit for -money value of fized quantitics
of grain payable by tenant to lundlord—Nature of such claim for purposes of
timitation—_Suit fo enforce payment of money charged on land~Immoveable
property—Nibendha—Money value of g JOO[Zb whatis—dct XV of 1877, Sch. 11,
Aris, 62, 115, 182, 144,

An indmddr, in a suib against his tenant, established his nght to the money

value of a fixed quantity of grain to be paid to him yeéarly by his tenant, and

* Second Appeal, No, 431 of 1882,



