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sorves to anake bim Hable to the extent of its value for his 1555

fathers delt. He may Jdeny the existence of property while Bevat Buae-
o Lot v \ - v GTIAR

the ereditor asserts it In that case the ereditor way properly o
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be awarded velief to the gedwd firedis extent of the property (00

existing and recoveralle, ~ubjeet only to a limitation of excen-
tion to the awonut thet proves actually available,  And, having.
ohtained his decree, the eveditor gy, shoull he be further oh-
steueted, properly elain the atd of the Court to enable bim to
sue, or get o suib brought on hehald of the minor, in ovder that
the estate may be vealizad for the satisfastdon of Lis eladm,  The
nsual official admindstrator would generally Le the proper one to
appoint under At XX of 1364 should the velatives of the minor
refuse the oflice, or e distrusted by the District Court.

APPELLATE CRIMINAL,
Befoes Mo, Justiee West et Mo Justlen Nawdbldd Horidds,
QUEEN EMPRESS o NUR MAHOMED.* Dgecember 6.

Counteryel? eofn,—Evileico—Confrasion—Tndian Peial Code (X TV of 1860),

See. 230,

.

Evidence of the possession and attempted disposal of coins of unusnal kind is
relevant on a charge of ntbering such coins soon afterwards when the jfuctum of
uttering is denied.

A.oand Bowere tried togother, under seetion 239 of the Indian Penal Code (XLV
of 180y, on a charge of delivering to another counterfeit coins, knowing the sune
to becounterfrit at the {ime they beeamne possessesd of them, 4. confessed that
he had got the volns from /2 and had passed them fo several persous at his request,

Held that the confession of 4. was relevant against B, When two persons are
ageused of an offence of the same definition arising out of a single transactiony
the confession of the ome mny be used against the other, though it culpates
himself through' acts separable from those aseribed tohis accomplice, and capable,
therefore, of constituting a separate offence from that of the accomplice,

Reg. v. Purblonlds Ambdrdm (1) digtinguished,

TrIs was an appeal from the decision of W. H, Crowe, Session
Judge of Poona.

* Criminal Appeal No, 143 of 1853,
(1} 11 Bom, H, C, Rep., 90.
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Taverarity (with him Shamrdv Manickji Rele) for the appel-
lant. ’

Hon. Rév Saheb V. N, Mandlik, Government Pleader, for the
Crown,

The facts and arguments fully appear from the following
judgment of the Court delivered by

Wesy, J.—The appellant Nur Mahomed valad Abdul, com-
monly called Numa Seth (accused No. 2 before the Comrt of
Session), has been convicted along with Mahomed valad Imdm
(accused No. 1 before the Court of Session) by the Session Judge
at Poona, under section 239 of the Indian Penal Code, of having
fraudulently delivered to another, counterfeit coin, knowing, at
the time that he hecame possessed of it, that it was counterfeit,
and has bheen sentenced to suffer rigorous imprisonment for two
years. Illias valad Jusuph, who was tried with him for abetment,
has been acquitted. Mahomed Roshan Moulavi was also accused
but the committing Magistrate discharged him under section 209
of the Criminal Procedure Code.

The principal evidence against the 'appellant is that of four
women, three of whom are the connections of his fellow-prisoner,
Mahomed Imém. As members of the Mahomedan community
they are dependent on their male relative and susceptible to his
influence. Their story is that on the 21st of July last,—that is,
the day on which Mahomed Imdm was arvested,—the appellant
came to their residence by the back door, sat on a stone, and
delivered to Mahomed Imdm some silver coing which looked like
the Poona Shivrai pice and similar to the Hyderabad Halle Sikic
rupees produced in Court. The story, conﬁng as it does from.‘
the wife, mother and aunt of Mahomed Imdm, might fairly
be ascribed to their desive to attenuate their relatives guilt,
and lay the chief portion of the blame on the appellant. It
is, however, supported by the testimony of a fourth woman, a
Portuguese, the wife of a clerk in the Finance Office, a resident
of the same house and frequent visitor, and who says she was
present ab the alleged delivery of the coins by the appellant.

- Primd facie, there is nothing to throw discredit on her testimony:

But there are circumstances in the case, which have been dwelt



VOL, YIiL}] BOMBAY SERIES.

on by the leamed eownsel Yor the appellant, which go to detract
from the value of that testimeny. The name of this woman
is not wentioned by Mahomed Tmdw's mother in her petition
tn the Magistrate, which led to the arvest of the appellant.
It is urged Ly the prosecution that the owission might be due to
a mistake, negligence, or oversight on the part of the writer
of that petition. But we think that the omission was so mate-
vial that she would certainly bave insisted upon rectifying it
and that the explanation suggested is not sutlicient to account for
it. Iu the next place, there seems to be no good reason why
the appellant, who is the part-proprictor of a well-to-de firm,
should go to Mahowed Imdnds house and count out counterfeit
rupees within three fect of not only the women of the house, Lut
a stranger. If the appellant knew that they were counterfeit, he
must also have known that disclosure was certain, and his open
delivery of them in their presence wus a gratuitous betrayal
of himself. The learned counsel for the appellant has pointed
out the diserepancies in the evidence of these four women, If the
discrepancies stood Ly themselves, they might not be very im-
portant, but taken with the other circumstances of the case, they
~ arc most easily accounted for by supposing that the alleged deli-
very of fhe eoins never took place. If the testimony is evenly
balaneed, we are bound to draw the inference which favours the
aceused.

There is, however, the further evidence of the two Marwaris,
Luma Sapdji and Moti Guldl,  The former deposes to the
pWchase of some tents by the appellant and Mahomed Imdm,
and the offer by the appellant to pay for them in Hulle Sikln
" yupees, The latter deposes to a negotiation with him for the
sale of some rupees of that coinage. On the authority of the
case of Rey. v, Purbhudds dmbdrdn® it has been argued that
their evidence is inadmissible. The possession, by an accused
person, of a number of decuments suspected to be forged, was in

that case held to be no evidence to prove that he had forged the:

particular document with the forgery of which he was charged.
We do not think that ruling applies to the cireumstances of the

. 11 Bom,. H, C. Rep., 90.
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present case. The possession of documents of unknown char-
acter is a common occurrence, and they could not be pronounced
forgeries without a trial of the fact. If the papers, however,
had all been of an identieal and peculiar pattern, that would
have afforded some ground of inference under particular circum-
stances. Now, Halle Sikka rupees are mot in common circula-
tion in Poona, and, therefore, the possession of a large number of
them is unusual, and may suggest that coins of that description,
possessed by the accused, formed pavt of the quantity of spurious
coinage disposed of by Mahomed Imém. We think, however,
that the evidence, when it is veceived, is not by any meansg very
strong. The rupees might have been good; the appellant might
easily suppose them to be genuine, and that Mahomed Imdm had
got them from Hyderabad. It is possible—and we think not
improbable—that Mahomed Imdm may have gone to the ap-
pellant, represented to him that he had got Halle Sikka rupees
from his earnings by theatrical performances at Hyderabad, and
begged the appellant to aid him to change them for Government
coins, and the appellant may have gone innocently with hini,
That there was nothing in the appearance of the rupees to excite
the suspicion of an unprofessional man like the appellant, is
shown by the fact that the shroff Bhagwédndds accepted them
as genuine over and over again. It is, therefore, quite probable
that the appellant should take them as genuine. We arve,
conscquently, of opinion that the corroboration afforded by the
evidence of the Mdrwixri witnesses is very feeble, and insufficient
to supp]y the patent imperfection of the evidence of the forr
female witnesses.

As to the confession of Mahomed Imdm, (who says he passed
the rupees given him by the appellant,) which has been objected
to as inadmissible, we think that when two persons are accused:
of an offence of the same definition arising out of a single transac-

* tion, the confession of the one may be used against the other,

though it inculpates himself through acts separable from those
ascribed to his accomplice, and eapable, therefore, of constituting
a_separate offence ' from that of the accomplice. - The object
sought by the rule of law is a safeguard for sincerity and for
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information, and this safeguard equally subsists in the case
supposed as where the confession implicates hoth in an identical
act. But while this is so, and while it justifies the admission
of the confession in this case, the particular circmmstances in
which the confession was made, equally with the character of
the confession itself, deprive it of any material weight. Mahomed
Imdm was caught, so to speak, red-handed; and his confess-
ion tends fo reduce his guilt to that of a subordinate agent of
the appellant as principal.  Such a confession wants in a great
measure the intended guarantee of truth. It is self-serving ac-
corling to the ideas of himn who makes it, and eannot be relied on.

These ave the items of evidenece against the appellant. On
the other hand, he'has brought forward witnesses who depose to
his good character. No importance can be attached to evidence
of this kind when the case against the accused is clear. Bub
when it is doubtful, as it isin this case, some weight must be
given to it. It must also be horne in mind that Mahomed Imdm,
when he was first asked Dy the police where he got the rupees
{rom, mentioned the name of the Moulavi, who was the third
acensed before the Magistrate, and in whose house implements
for coining were discovered. He does not appear to have men-
tioned the appellant’s name till some days afterwards. It is
extremely unlikely that, if the appellant had been implicated in
the manner alleged, his name should not have been mentioned by
Mahomed Imdm at the beginning. Bhagwsndis does not depose
to Mahowed Imdm’s telling him that he had received the rupees
frgm the appellant. But we do not believe that statement. I
he had mentioned the appellant’s name, his house would certainly
have been searched hefore spurious coins equld be got rid of.
Suspeeting the appellant as he did, he seems to have drawn upon
his fmagination in implicating him in that manner. The fabrica-
tion of spurious coins in His Highness the Nizdm’s dominions is
common, for importation of such coins into British territory, It
is not improbable that Mahomed Imédm, a member of a theatrical
troupe, got mixed up with coiners, and attempted to pass off their
fabrications through the appellant. When caught with the false
eoins in. his possession, and questioned as to whence he got them,
he ab once mentioned the person in whose house coining imple-
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ments were found. Here was a vera cause for the existence of
the coins, superior apparently to the one resting on questmnable
testimony produced long afterwards.

- Upon evidence of this deseription, independently of the alibi sef
up, we think it is unsafe to rest the conviction of the appellant. All
the assessors find him not guilty. The first assessor, Mr. Mdhddeo

Moreshwar Kunté, who believes the evidence of the women as to

the delivery of the coins, believes at the same time that the appel-
lant’s connection with Mahomed Imdm was innocent. We think
there is some basis for this view ; and, reluctant as we are to inter-
fere with the Session Judge's application of evidence, we think we
must reverse the conviction and sentence, and direct the appel-
lant Nur Mahomed to be acquitted and discharged.

Conwiction and sentence reversed.

APPELLATE CIVIL.

Before My, Justice West and Mr, Justice Nandbhdi Haridds,
BA'BA’ (or18INAL DEFENDANT), APPELLANT, 7,
VISHVANATH JOSHI (oRIGINATL PLAINTIFF), RESPONDENT.*
Landlord and tenant—DNaotice to quit—Permanent tenancy—Tenancy f:om year to .
year—Ejectment, .
Where the plaintiff sued in ejectment, and the defendant set up a right asa
permanent tenant,

Held that the setting up of this right was a vepudiation of the landlord's title,
and absolved him from the obligation which would have devolved on lnm of
giving to the defendant a notice to quitif the defendant had set up a tenancy
from year to year.

Tars was a second appeal from the decision of C. F. H. Shaw '
Judge of the district of Belgaum, reversing the decree of R:iv'

-Séheb Vithal Vindyalk, Subordinate Judge of Athni,

In 1820 the British Government granted to one N:inzé Séheb
Chinchni the village of Jhunjurvdd as saranjdm. In 1835 N4ng
Stheb granted it to his sister Durgébi. Nénd Sgheb dying in
1886, the British Government resumed it, but re-granted it to

, Dmgﬁbﬁl for her life. Durovabél, availing. herself of the provi-

* Segond Appeal, No. 318 of 1882, .



