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FULL BENCH.
Before Siv Charles Sargent, Knight, Clief Justice, M. Justice Bleleill, and
Ay, Justice Kemball,
M}f{fﬁ, 1o, CHOWKSIIIMUTLAL HARIVULUBHDA'S (PrarNtiee), ». CHOW KSY
T ACHRUTLA'L HARIVULUBHDAS (DrrEXDANT).¥®
Kuitn or aseoint stated—Acknowlalyment—Promise in writing—Contract—
Contriet Act, IX of 1872, Sec. 25, O 8, and See. 62, T (ak

A Thede, or pecount stated, hearing a stamp of one auna, but containing ne
promise in writing, held t0 be o mare acknowledgment sutficiently stamped, and
1ot & centract within the meaning of section 25, cl. 3 of Act IX of 1872,

TINDER section 48 of Act T of 1870 this case was referred for
the opinion of the High Cowrt by Réo Bahddur Mukundrdi
Manivdi, First Class Subordinate Judge of Ahmedabad.

The plaiutiff and defendant were brothers. The suit was
brought upow a khdle (account stated) passed by the defendant
to the plaintift on the 19th August, 1881. The elaim originally -
veferred to the amount of a dowry which was deposited, about
sixteen years ago, with the father of the parties, who died subse-
quently. The money was entercd in the books of the father
to the credit of the plaintiff. It appeared that the defendants
underbool to pay it, and passed the khdfn to the plaintiff,

The following is a translation of it :— «

« Qonee Wania Achrutlal Harivulubhdas, Samvat 1984, Shré-
wan Wud 11th (19th August 1881).

Chredit, Delit.
5872 14 Balance due struck after ad- 451 Shriwan Whud 11th; 451 cash Bom-
justing the account. bay currency, thoss which were of
dowry, written by Achrutls]l Hari-
5373 14 vulubhdds—signature written by
bimself.

862 14 Interest up to Shrdwan Wud 10,

5378 14>
The question referred to the High Court was whether the
document should be held to be an acknowledgment, a promissor.;r
‘note, or a contract, The Subordinate Judge was of opinion that it
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was an agreement, and should be stamped as such. The follow-
g are his reasons t—

“ As the defendant was not a party to the original transaction,
sl as, according to the plaintitf's statement, he was a member
of & joint family, and, as such, he alone was not responsible for
the dowry, the above 2dfa was a new contract under seetion 62
of the Indian Contract Act, HNusteation {¢). The wording of the
Lheitu is such that it may be held to he o hare statement of an
aceount, and not to be a promissory note, as yuled in Rdmyi v.
Difevrinee 19, But as in this case the contracting party was a new
taen, who by passing the Zkdfe undertook to pay the money,
it is o contract under the definition given in Illustration (@) of
section 62, and not a prowmissory note, or an acknowledgment
of the old delt,, If it Le held to be a promissory note, it is
ingdmissible in evidence under scetion 84 of Act I of 1879, and
if an acknowledgment, it is of no use, because it was passed aftex
the old debt had become void by lapse of time, In either case
the plaintiif loses his elaim.” '

There was no appearance of parties in the High Court.

Fer Cuplegn—The document in question is nothing more than
an aeknowledgment in writing. It is not a contract within the
meaning of section 25, cl. 3 of the Indian Contract Act, there
being no promise made in writing.  We, therefore, are of opin-
ion that the stamp of one anna is sufficient. In regard to the
Sl ordinate Judge's view, that the case may be taken out of
the Statute of Limitations by treating the account stated as a
new contract, the attention of the Subordinate Judge is dirvected
Wto ji'rzlcimml v. Girdhar O, and particularly to the remarks at
pages 8 and 9 of the report.
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