
APPELLATE CIYIL.

190 THE I S m M  LAW KEPOETS. [VOL, VUI.

■ Before s i r  Charles Sargent, KnigMi Chief Jusiice, and 2Ir. Justice M ch ilt

1S83 D H O N D O  R A 3k lC H A N D K A , d eceased , b y  h is  sons a x d  nEiRS, B A L -  
Fehr-uarj/12, j^ R IS H IT A  AND OXHEBS (o r ig in a l DErxKDAXTs), A p p e lla k is , V. B A L -

~  K E I S H H A  G 0 V I 2 f D  K A G V E K A E  a n d  an o th er  (o r i&ix a l  P l a i s i -

ipps), E espondests .*

Bindu law— Wklov/s eataie^-Sak hy a liiiulii lotdow—Pou'ev o f  icidom to cdienatc— 
Suit by purchaser o f  equity o f  redemptioti—Costs o f  a redemption suit—Gompensa- 
tionto mort<jagee~-Omissio)i offindinrj hy Dktrict Judge—Practice.

The restrictions on a Hindu -vvirlow’s power of alienation are iaseparable from 
ier estate. Their existence does not depend on that of heirs capable of taking on 
ter death. IT

Th,e plaintiffs sued aa purchasers of the equity of redemption from S., a Hindu 
•H'idow, to redeem a mortgage effected by her h.usband B. The mortgage deed 
recited that a portion of the mortgaged land was Ixeld by B., not as owner, but as 
mortgagee from a third party. S. was alive when the suit was instituted, but she 
died after the settlement of issues. The plaintiff then filed a supplementary claim 
to succeed as B. ’s next heir. The defendants (the sons of the mortgagee) contended 
that the plaintiff could not redeem, because the sale by S. was invalid. They also 
claimed compensation for loss of the rents and profits of a portion of the mortgaged 
property redeemed from B. by the original owner. The Subordinate Judge allowed 
the plaintiff's claim. In appeal, the District Judge confirmed his decree, being 
of opinion that the sale was valid as against the defendants  ̂ because there were 
no collateral heirs. On appeal to the High Court,

EeMt following the decision of the Privy Council in The Collector o f  Mamlif a- 
tarn V. Gavaly Tenhata Nan-aina]oal(P-\ that the plaintiffs, who were bound to make 
out their title, could not succeed ort the strength of an alienation by a Hindu widow, 
tinless they proved that the alienation was made for purposes which the Hindu 
law recognized as necessary.

Held, also, that the defendants were not entitled to any compensation on account 
of the redemption of a portion of the mortgaged property by the original owner, 
Because they were aware that tho mortgage to B, was liable to be redeemed, and 
th;ey (defendants) took suchi a precarious security at their own risk. •

In a redemption suit tlie defendant (mortgagee) is ordinarily entitled to Ms 
costs, unless he has refused a tender of the amount due to him, or has so miacon- 
ducied hiiaself in tho course of the suit as to induce the Court to subject Viim to a 
penalty.

TfflS was a second appeal from the decision of 0. B. Izon, 
Judge of the District Court of Eatndgiri, affirming the decree of

*Seoond Appeal Ko. 114 of 1882. -
0 8  Moore's lad, App., 529} S, 0„ 2 Cftlo. W. %  59,61



Gop«il Gaaesli Soman, Second Class Subordinate Judge of Mdlvan.
One Bdbli mortgaged certain property to Bliondo R&mchandra.

After Bdbli's deatli his widow Sandrdb îi sold the pxoperty to the v.IB A
plaintifts. The mortgagee Dhondo died, leaving three sons him ‘ govihd
sumviiig, Suliseqiieiitly, the piaiiitifis brought this siiife agaiast N̂iagyekae# 
Scndraljfd and the three sons of Bhondo to redeem the mortgage 
effected br Biilili. Sundrabai died while the suit vas pending. The 
other defendants contended (inter alia) that the sale by Sun- 
drabai was invalid aeeoi'diiig to Hindu law ; that the plaintiifss 
therefore, had no right to redeem ; that they (defendants) were 
entitled to compensation on account of the redemption of a por­
tion of the mortgaged property fraudulently allowed by Babli.

The Subordinate Judge allowed the plaintiffs to redeem on
payment of Ss. 302 to the defendants. In appeal, the Districfc 
Judge upheld the decision of the first Court, being of opinion 
that the sale ii'as valid as against the defendants, because Bdbll 
had left no collateral heirs.

The defendants appealed to the High Court.
G, 2̂ . Nddliarni for the appellants.—The plaintifis claim under 

Sundrabaij but she is dead. They have, therefore, no right to 
sue for redemption, as she had only a life interest in the pro­
perly. A Hindu widow is not competent to alienate any immove­
able property— T̂he GolJecior of MasuUpatam v. Oamli Yenkata 
Narraina^ah . The Digtrict Judge has wrongly intei’preted the 
passage ia West and Buhler, page 123. He has not found that Surt- 
dvihii sold the property for any necessary or valid purposes. If 
Babli has no collateral heirs, the property ought to goto Govern­
ment as the last heir. The defendants are entitled to compensation 
for the loss of six fields which Beibli, after the date of the mortgage 
to the defendants, fraudulently allowed the original owners to 
redeem on receipt of the amount due by them. The plaintiffs 
have not proved that they have tendered the money due to the 
defendants. The Judge, therefore, ought not to have allowed 
them their costs.

‘BJiamrdv fithal  ̂with him F. G, Bhanddr'kar, for the respond­
ents. , '

(1) 8 Moore’s Ind. Apps,, 529;  S, 2 Calc, W . E, P, 0., 59, 61.
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rr̂ GVEKAB.

1883 Melvill, J,—We think that this case must be remanded foj
' reconsideration by the District tJudge»
îMCHAKDB4 ■

T5 . . The plaintiffs sued, as purchasers of the equity of redemption
J5A. L K K IS H K A  ^

. Govind from Sunclrabai, a Hindu widow, to redeem a mortgage effected 
by Suudrabai’s husband, B^bli. When the suit was instituted, 
Bundr^bai was alive ; but she died after the settlement of issues, 
and the plaintiff then filed a supplementary claim to succeed as 
Bdbli’s next of kin (exhibit 125). This claim it was not necessary 
for the District Judge to consider, because he was of opinion that 
the plaintiff was entitled, as Smidrjlbai's alienee, to redeem the 
mortgage. If, upon the remand of the casê  the District Judge 
should arrive at a different conclusion upon the latter point, it 
will then, be necessary for him to decide whether the plaintiff 
can succeed as next heir to Babli.

The ground of the District Judge’s decision is thus briefly 
stated by him:—“ It appears that the alienation is only invalid as 
against the collateral heirs (see West and Biihler, page 123). 
Ill this case there are apparently no such heirs, and the sale will, 
I think, be valid against mortgagees.”

We do not understand the passage, to which the District Judge 
refers, in the sense in which he' has interpreted it, and the deci­
sion of the Judicial Committee in The Collector o f MasuUpaiam 
V. Gavaly Venkata NarrainapaW> states the law upon this point 
very clearly. At page 553 of the Report the Privy Council say , 

Their Lordships are of opinion that the restrictions on a Hindu 
widow’s power of alienation are inseparable from her estate, arfd 
that their existence does not depend on that of heirs capable of 
taking on her death.” It follows that the plaintiff, who is bound 
to make out his title, cannot succeed on the strength of an aliena­
tion by a Hindu widow, unless he proves that the alienation was 
made for purposes wliich the Hindu law recognizes as necessary.

The defendants have contended that they are entitled to 
compensation for the loss of six fields, part of their original 
security, which were taken out of their possession by the original 
owners, who redeemed them from the defendant’s mortgagor

tl) § Moore’s Ind, Apps., 529,
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Babli. Upon this point tlio tlefendanfĉ s pleader before iis relied
on tlie decision of this Court in an unreportecl case—Special, Dhô -do

«  T B .iM C H A N D R A
Appeal 22 of 1875. We find, however, that in that case a irantl r, 
had been practised hy the mortgagor on the mortgagee; the former 
having sold the property in dispute to a third party previously K\ĉ esap. 
to the mortgage ; and it was properly held that the mortgagee,
■who had been ousted in consequence of this fraud, was entitled to 
be compensated for the loss of the rent̂ j and profits which he 
oiiglit to liave received in lieu of interest. In the present ease 
there was no sneli deception. The defendants’ mortgage deed in­
formed them that a portion of the land assigned to them as secu­
rity was hold liy Bt̂ bli,, not as owner, but as mortgagee  ̂ and 
they were, therefore, well aware that the mortgage to Bal.'li was 
liable to be redeenv3d ; and they must l̂ e held to ha've taken sncli 
a precarious security at their own risk.

The defendants also contend that they are entitled to certain 
benefit secured by a document, exhibit Ĥ o. 75. The Subordinate 
Judge held this document to be a forgery: but, in appeal, the 
defendants contested this findmg; and they are entitled to a 
decision on the point by the District Court.

The defendants complain of the District Judge’s order as to 
costs; but on this point we do not feel able at present to express 
any,opinion. No doubt the defendant in a redemption suit is 
ordinarily entitled to his costs, unless he has refused a tender of 
the amount due to him, or has so misconducted himself in the 
course of the suit as to induce the Court to subject him to a 
penalty. We must leave the District Judge to come to a fresh 
dwsioii on this point after consideration of all_̂  the facts of the 
case.

W e reverse the decree of the District Court, and remand the 
case for a new decree with reference to the foregoing observations.
The parties should be allowed to give fresh evidence, if necessary.
The costs of this second appeal will follow the final result.

Decree retersed and case remmdecl
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