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the balance (if any) found due to Ré4dhdbdi on such aecount
within six calendar months from such day as the amount of such
balance is notified by the Subordinate Judge to the plaintiff, let the
said lands be made over to the plaintiff. And in the event of
the plaintiff not paying such balance within the said period of
six calendar months, let the plaintiff be for ever barred and fore-
closed from recovering the said lands from the said Rddhdbdi

her heirs and representatives.

As Rédh4béi did not make the plaintiff aparty to her suit against
Narmaddbai, and thereby caused him to be ousted from the lands
without giving him an opportunity of putting forward such
defence as he may have had, this Court directs that the parties
to the present suit do, respectively, bear their own costs thereof,
and of the appeals therein.

The plaintiff being in possession of the house in the plaint
mentioned, and the same not being included in Rddhdbai's mort-
gage, any order in respect of that house is unnecessary in this
decree.

Decree reversed.

APPELLATE CIVIL.

FULL BENCH.
Bofore M. Justics Melvill, Mr. Justice West, and Mr. Justice Pinkey,

GIRDHAR MANORDA'Sa¥p orHER (ORIGINAL DEFENDANTS), APPELLANTS,
. DA’YA’BHA’I KA’LA'BHA’I AND OTHERS (ORIGINAL PLAINTIFFS),
ResponpeNnTs,*

Res judicata~—~First suit of ejectment based on alleged lea.se-Secmzrl sun: to eject .
tenant as trespasser founded on right of owner&th. ’

The present plaintiffs in 1869 sued the present defendants to. eject' the latter
from a certain piece of land, alleging that the defendants held it under certa.m
leases dated July, 1864. The genuineness of the alleged leasss was putin issue in
that suit and was decided by the Subordinate Judge in favour of the plaintiffs, who
accordingly obtained o decree. In appeal the District Judge reversed that decree,i
beink of opinion that the alleged leaaes were not proved.

** Second Appeal No. 22 of 1880,
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TIn 1874 the plaintiffs bronght the present suit to eject the defendants. In this
suit the plaintiffs sued simply as owners, and alleged thaf the defendants were in
cecupation as tenants paying rent to the plaintiffs, and that they (the defendants}
had refused to give up possession,

Held (MrLviny, J., diss.) that the plaintiffs were not barred by the judg-
ment in the former suit. The fact of both the suits being against the defend-
ants as tepants of the plaintiffs did not imply that the suits were on the same
cause of action, The term * tenaney ” may be applied to a great many different
relations hetween the occupier and the owner of property, agreeing perhaps only
in the single circumstance of a holding by the one of the property of the other,
The test in each case is, not whether a tenancy bas in both suits been sued on, bub
whether the particular contract or relation put forward in the first case was the
game specific coniract sued on in the second. A cause of action reduced to the
concrete form in a contest between individuals implies a specific right and a
specific infringement of the right; and a judgment thab one such specific right
bhas not been made omt, isnot a trial and determination of a cause of action
resting on another specific right.  The specific rights on which the plaintiffs relied
in the two snits were differsnt, and would have to be proved by different evidence.

TaIS was a second appeal from the decision of A. L. P. Larken,
Acting Assistant Judge of the District of Ahmedabad, confirming

the decree of R4v Séheb Motildl Lalbhai, Subordinate Judge of
Borsad.

In 1869 the plaintiffs sued to eject the present defendants from
a certain piece of land, alleging that the defendants held it under
certain leages dated July, 1864. In thatsuit the genuineness of
the” alleged leases was put in issue and decided in favour of the
plaintiffs who obfained a decree. In appeal the District Judge,

being of opinion that the leases were not proved, reversed the

decree. In 1874 the plaintiffs brought the present suit to récover
the same land from the defendants, In thissuit the plaintiffs sued
gimply as owners, and alleged that the defendants were in oceupa-
tion as tenants paying rent to the plaintiffs,and that they (the
defendants) had refused to give up possession to the plaintiffs,

Nogindds Tulsidds for the appellants (the original defendants).

Néndbhii Haridds, Government Pleader, and Gokaldds
Kihdndas Parekk for the respondents, the original plaintiffs,

" The case was first heard by Westropp, C. J., and E. D. Melvill,
J., and referred to the Full Bench.

In the course of argument the following cases were ‘refeyred
to by the appellants i—
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Woomatara Debia v. Unnopoorna Dassee © 3 Shrimut Rajuk
Hoottoo Vijuye Ruganadhe v. Natwia Natchiei® ; Devrdy Krishna
v. Halambhai ® ; Haji Hasam Ibrdhim v. danchdrém Kdliondds®
and Ndro Hari v. Aupurndbii ®,

The following cases were cited by the respondents :—

Bhisto Shaikar Patilv. Rimchandra Raghwndth Jihagirddr®
Shridhar Vindyak v. Nirdyen valad Daldji @ ; Babu Lakaizman'
v. Qanesh Roghundth®; and Yashvaddbdi ;S'uiz eb Patvardhin
Sonikar v. Gangddhar O,

- -MELviLL, J.~Suit No, 1146 of 1869 of the file of the Subor-
«dinate Judge of Borsad was brought by the present plaintiffs

againsi the present defendants to recover the same land which is

‘the subject-matter of the present suit. The material portion of
the plaint in the former suit is as follows :—

“The land was given under written leases, dated 2nd Ashad

Shud, Samvat 1920 (6th July, 1864,) to four persons jointly, viz,

defendants Nos, 1, 2 and 8, and Mitha Kdndds, the deceased
father of defendant No. 4 Notwithstanding this in the month

.of May, 1869, though we asked them to deliver possession, they

refused to do so. The cause of action arose on that date. We,

ihergfore, pray that the said land be made over to us”

In their written statement the defendants claimed to be per-
manent tenants at a fixed rent of an amount much less than
would have been payable under the leases set up by the pla,mtlﬂ's.

The Subordinate Judge framed the following issues i— .

1. Whether or not the counterparts of the leases are genuine_:?

2. If so, whether or not there is sufficient right made out for
ousting the defendants, and recovering possession of the land?

The Subordinate Judge found the leases proved, and decreed.
in favour of the plaintiffs,

(11 Beng. L. R,, 158, (5) Printed Judgments for 1874, p. 218,
®11 Moo, L A., 50. (© 8 Bom, H. C. Rep,, 89, A.C.J, =
&I, L. R., 1 Bom., 87, (11 Bom. H. C, Rep., 224, '
“#L; L. R, 3 Bom,, 137. (8 Printed Judgments for 1875.p 159.

(9) Printed Judgments for 1879, p. 442,



VOL. VIIL] BOMBAY SERTES.

In appeal, the Distriet Judge observed that the claim must he
regarded with the greatest suspicion. The defendants had held
the land for very many years on a yearly rent of Rs. 112, and no
reason was shown why they should have snddenly agreed to hold
the land at a largely increased vent. The Judye notieed that it
was suspicions that the plaintiffs had not proved anything eou.
cerning the former teuaney, or the ciremustanees which led to
the fresh leases heing exeented.  He then veviewed the evidence,
and found that it was weak and open to grave doubts. For these
reasons he was of opinion that the leases set up by the plaintifts
were nob proved, He then made the following concluding oh.
servation : “ It is urged for the plaintiffy that, even supposing the
deeds are not proved, still they are entitled to recover possession,
inasmuch as the defendants have not proved that they have any
hetter title than a tenaney from year to year. I cannot allow
this argument. The plaintifis have sued to recover on eertain
leases, and on those their claim must stand or fall.  They have
failed to prove their plea, and the elaim must consequently be
thrown out.”

In special appeal the plaintiffs urged that the Distriet Judge
pught not to have thrown out the plaintiffs’ elaim merely from
the alleged fact of the deeds being not genuine, there being other
evidence to prove the defendants’ tenancy. The High Court,
however, confirmed the decree of the District Judge,

The plaintifis have now hirought the present suif to recover the
“game land from the same defendants, The material portion of
their plaint is as follows i~
« Of the said land, Sambhu Narse, the maternal uncle of the
defendant No. 2, now deeeased, and, after his death, the defendant
No. 2 and the other defendants, Nos, 1, 8, and 4, have been the
cultivators. - They, therefore, paid assessment to Government on
our behalf, and cultivated the land, paying us rent in addition to
the assessment.  And, although we demanded back the land in
%the month of May, 1869, they have not made the same over into
our possession, We, therefore, pray that the defendants may be

ordered to give up their possession, and to make over the said

land into our possession, * % & % % % % 4, We instituted in
B 12664 '
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this Court a suit, being Suit No. 1146 of 1869, with regard to the
said land, on the strength of certain leases in writing. Bub that

glaim liaving been finally dismissed by the Appeal Court, the .

present claim is based on the right of ownership.”

The question referrad to the Full Bench is whether, under the
circumstances of this case, this suit must he considered ves judicata.

A great number of cases have been cited to us by the pleaders
on hoth sides, but it appears to me that they have no particular
bearing upon the present snit. They all relate to the question
whether a plaintiff is bound to bring forward all Lis grounds of
aetion at once, and whether, having failed to recover property on
one title, he can bring a fresh suit to recover the same property
on another title. That question does not, in4ny opinion, arise at
all in the present suit. The plaintiffs do indeed say in their plaint
that their former suit was brought on the strength of certain
leases, while the present claim is based on the right of ownership.
But this is not really a case in which a plainfiﬁ', who has failed
to prove a lease, brings a fresh suit upon his title. It may be, 1
do not say that it is, competent to a party to come into Court and
say : “ 1 have failed to prove that the defendant is my tenant:
but I now bring a fresh suib upon my title as owner, and claim
fo cject the defendant as a trespasser. The plaintiffs in th_e pre-
sent suit cannot adopt this course, because the answer to them
would be that such a claim is long sinece barred by limitation.
In order to evade the bar, they are obliged to adhere to their
original allegation of tenancy. This being so, I must say that T
fail to see any, difference in the cause of action in this and in the

former suit, In both suits I understand the eause of action to

be simply this, that in the month of May, 1869, the defendants,,
being tenants-at-will of the plaintiffs, and having received notice
to quit, vefused to surrender the land. Tt is true that in the for-
mer suit the plaintiffs put forward written leases, while in the
present suit they drop the written leases, and seek to establish
the tenaney, aliunde: bub this constitutes a difference, not in the
cause of action, but merely in the evidence by wlnch the cause of

: a.ctmn is supported.

© But then it is said that in the former suit the D1str1et Court
only decided that the written leases then velied upon were nof
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proved, that it positively refused to decide anything else, awd,
eonsequently, that the question of the plaintifiy’ right to recover,
irrespectively of the written leases, has never been heand and
determined. But what I understand the District Court in the
former suit to have held is this, nawely. that the plaintiff’ was
hound to prove tenancy, that he had pr olduced no evidenee of
tenancy except certain leases, that the only issue in which he had

gone to trial was the issue of the genuinencss of those leases, and
that, consequently, having failed to prove thoso leases, he had
failed to prove the tenancy. It scems to me that the cause of
action in the present suit, namely, the Lveach of an oblization
arising out of the relation of landlord and tenunt, was fully heard
and determined in the former action ; and that the present suit
cannot be maintained, unless it can be held that a party who has
failed in one activn can bring another suit to establish the same
case by ditferent evidence.

In Narainee Dossee v. Nurrolorry Mohonto Peacock, C.J., 1s
‘veported to have said, and the observation has often been quot-
ed with approval in this Court: “ We think that it would not
ba the exercise of a sound diseretion to allow a party, who relies
upon a document, to set up a fresh ease, where an issuc as to the
exccution of such document is found against him, and there are
good grounds for believing the document to Le a forgery.” It
would, as it seems to me, be somebhing more than the exereise
of an unsound diseretion to allow a party so circumstanced, nob
to make a fresh case, but to bring another suit, in order to make
oubshe same case by different evidence.

My answer to the reference is that this svit must be considered
“as res judicata

WesT, J.—The numerous eases cited for the respondent tend
generally to this that, where part of a claim urged by o plaintit
has not been adjudicated on, he may bring that part forward
again as the ground of a fresh suit.  They show also that where
there has been a real separatencss of the legal relations and of the
cevidence neeessary to establish it in two snccessive suits between
the sane parties the second is not barved by the first, The cases

(1Y Marsh, 70,
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rvelied on for the appellant show, on the other hand, that all the
grounds relied on by the plaintift, and so connected together as
to he properly the sulject of a single investigation ought to be
hrought forward together. When such a connection does not exist,
she doctrine laid down by Lovd Westbury in Hunter v. Stewari®)
has been pretty consistently followed by this Cowrt. In Anpur-
ndbii’s case Iendeavoured some years ago to state the principles
of res judicata for purposes of the Cowrts working under our
Tndian Codes; but the subject is one of wuch difficulty, and the
determination in each case of whether a cause of action is the same
as one previously relied on, or one that ought to have heen brought
forward and submitted to adjudication along with it, must depend
generally on the particulur facts of the two cases.

Tn the present instance the plaintitts fivst sued the defendants
in gjectment in virtue of the terms of an alleged written lease or
kabweldyet binding the defendants to quit when desived. In this
suit they failed, as the District Judge, differing from the Subor-
dinate Judge, found that the leases relied on were not proved.

The defendants in that suit averred that they were perma-
nent tenants subject to a fixed rent under an agreement with the
plaintif’s ancestor and predecessor in title.  The plaintiffs desired
that the Distriet Judge, taking the view he did of the leases,
should award possession to them as owners upon the adinited
tenancy of the defendants which, unless proved to amount to some
greater intevest, wmust be presumed to be only a tenancy from
year to year. The District Judge refused, however, to deal with
this claim. The “plaintitly”, he said, *“ have sued to reeover on
cortain leases, and on those their claiw must stand or fall” He
rejected it - ‘

The plaintitts now sue to eject the defendants on the ground
that the defendants, being in oceupation simply as tenants paying
the Government assessment and a further vent to the plaintifts,
refused to go out when desired by the plaintiffs, and have since
that notice withheld the rent formerly paid by them.

The suit is in each of the two cases against the- (Itéf@l;(ianﬂs_'-a,‘{
tenants of the plaintiffs ; but to say that, is not, I think, to nnply
that the former suit was on'a-cause of action identical.wish the

() 31 Lo J. Ch 346 '
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one now relied on.  Things are not necessarily identical hecause
they are of the same deseription, and the ter “ tenancy ” may be
applied to a great mauy different relations Letween the oceupicr
and the owner of property, agreeing perhaps only in the single
circnstance of a holding by the one of property of the other.
What has to be scen in cach case is not whether a tenaney has
in both suits been sued on, but whether the particular contract
or relation put forward in the first case is the same specific con-
tract sued on In the second. If it is, the cause of action is so
tar identical ; if not, it is notidentical. A cause of action reduced
to the conerete form which it must assumie in a contest letween
individuals implies & specitic right and a specitic infringenent of
the right. A judgnent that one such specilie right hasnot been
wade out, iy not a trial and determination of a cause of aetion
resting on another specitic right, and the former adjudicatiou is
not res judicatu for the purposes of the new suit.

The possession of land unexplained raises a presumption of
ownership.  An acknowledgment of holding as tenant raises the
yuestion of the terms and conditions of the tenancy, and here
the plaintiffs first asserted terms embodied in, and constituted
by, the leases which they failed to prove. They now allege an
entirely different legal relation between them and the defendants,
wueh a relation as is indicated Ly, or avises out of, a long holding
by the defendants of certain lands and a paying of rent for them
to the plaintiffs,. This the plaintitfs assert is a tenancy, oune
of the many possible relations of landlord and tenant, and one
eptitling them when they wish to oust the defendants. In this
they may be right or wrong, bub the specific legal right on which
they rely is obviously quite distinct from the one they relied on
hefore, It has arisen, if it exists, from diffevent circumstances
and would have to be proved by different evidence. Having a,ll
the facts within their knowledge the plaintiffs, it might be said,
ought in the former suit to have urged all their grounds of attack
together, but they sueeeeded in the first instance on the ground
chosen by thew; and the District Judge reversing the judgment
on that ground would not eutertain their claim on any other,

Tf, through the ease being one between landlord and tenant, the

several grounds were so connected as properly to admit of inves-
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tigation and adjudication together, the District Judge ought to
have dealt with them together, and determined whether on any
view of the case before him the plaintiffs were entifled to a
decree. If they were not so connected, it cannot be said that the
former adjudication constitutes a res judicata for the purposes of
the present case, and in this sense I answer the reference.

PivuEY, J.—1I concur with my brother West, and have nothing
to add to the reasons which he has given for the conclusion ab
which he hag arrived.

The Court accordingly confirmed the decrees of the lower Courts, which
on the merits of the case had directed that the defendants should make over
the land in the plaint mentioned te the plaintiffs, and also pay Bs. 450 as
damages for loss of profits sustained by the plaintiffy during the time the

defendants were in wrongful occupation of it.
Decrees eonfirmed.

APPELLATE CIVIL.

Before Sir Charles Sargent, Knight, Chief Justice, and Iy, Justice Melvill,

SANTAYA MANGARSAYA (omieiNst Pratvpies), APPELLANT, 2.
NARA'YAN AND OTHERS (ORIGINAL DEFENDANTS), RESPOXDEMS*'

Registration—Priority—Act No. 111 of 1877, Sec. 4 7--1’osse.sszon——~—A otzce

The plaintiff purchased certain land by a deed dated the Sth April, 1879. Thc
deed was vegistered on the 26th August of the same year. The defendant pur-
chased the same land by a deed dated the 14th June, 1579, It was registered on
the same day. That deed recited that the land was in the possession of the
plaintiff astenant. Both the deeds were optionally registrable. The Subordinate
Judge rejected the plaintif’s claim, and awarded the land to the defendant. Hjis
decres was affirmed, in appeal, by the District Judge onthe ground that the de-
fendant's deed was registered before the plaintif’s deed, On appeal to the ngh
Court;, '

Held that the plaintiff was entitled to the land. Both the deeds having been
registered according to law, they operated from their respective dstes of execu~
tion as provided by section 47 of the Registration Act No. IIT of 1877.

Held, also, that the defendant had notice of the plaintif’s equitable title to the :
land. ,

Turs was a seeond appeal from the decision of 8. Tagore, Judge
of the District Court of Kdnara, affirming the decree of the Second
Class Subordinate Judge of Kumta,

+ *Second Appeal, No. 612 of 1881,



