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The plaintifs ancestor mortzgaged a piece of land to the dufendunts’ sucestor in
1707, aud placed bim i possession as

wereesd apen, Three yeavs afterwards both
the mortgagor sawd the mar cor refurm-
ing first resumed possession of the Luand 5 the mortgagee retuming afterwards fled
a suit i 1826 to recover pos

azee went out of the eruntey, Theamort

session under the berms of the wortgagse, and obtaining
a deeres in his favour poss 1 was restored to him by the Civil Court in 31827,
When taking dolivery of the possession from the Cowrt, the mortzugee passed fo
the officers of the Court a receipt in which the morégagee acknowledged having
regeived posgession of the mortgaged land as directed by the decree. The plaiugitl,
the representative of the orizinal niwtgagor, on the 4th of December 1880, sued
the defendant, the representative of the oviginal mortgagee, to redeem the land.

Fefd that the suit washarre] ¢ the'receipt incorporating the decves iy reference
did not nperate as an acknowledgment of a wovtguge subsisting in 1827, w0 as &o
give to the morfgagor & new period of limitation under section 19 of Act XV of
1877, This section intends a distinet acknowledgment of an existing lability or
jural relatiom, not an acknowledgment without knowledge that the party is
admidting anything.

A plaint signed by o Vakil before the Limitation Act 1X of 1871 eame into
operation does not save limitation, as the earlier Limitation Acts do notb give
anthority to an agent to sign an acknewledgment for bis principal similar to that
given by scotion 20 of that Act and section 19 of Act XV of 1877,

Acknowledgments which ave insulicient to keep alive a; cause of action beeause
tﬁey were signed only by an agent, arc equally insufficient to sustain a suit on
the same caunse of action under Act XV of 1877, as section 2 of the Act expressly
bars the revival of a right to sue Larred under the envlier Acts, although they
might have been sufiicient under Aet IN of 1871,

Tuis was an appeal from an order made by ¢ E.G. Crawford
Assistant J udg e at Ratndgivi, reversing the decree of Riv Sidheb
Parshrdm’ Baldl Joshi, Subordinate Judge of Vengurla,

Bipu Sadvalkar, ancestor of the plaintiff, in 1797 mortgaged a
piece of land to Nédvdyan Sheth, ancestor of the defendants, By
the terps of the wmortpage deed the mortgagee was to remain in
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possession and cnjoy the profits in liew of interest. The mort-
gagee cntered on and remained in possession for three years and
then fled the country in comsequence of political disturbances.
The mortgagor also did the same, but returning sooner than the
mortgagee took quiet possession of his land, The mortgagee
returning soon afterwards had in 1826 to file a suib in the Civil
Court to obtain possession as contemplated in the mortgage. In
1827 the mortgagee obtained a adecree and obtained possession,
passing to the Ndzir of the Court a receipt in which he acknow-
ledged having received possession of the land as directed by the
decree.  In 1880, December 4th, the plaintift sued the defendants
to redeem the land mortgaged in 1797, The defendants contended
that the suit was barred, more than sixty yeays having elapsed
sinee the execution of the mortgage.

The Subordinate Judge held the suit to be barved ; the Assist-
ant Judge was of a different opinion. He was of opinion “ that
the receipt passed by the mortgagee, on restoration of possession,
to the officcr of the Court, constitutes an acknowledgment from the
date of which a fresh period of limitation must be calculated under
section 19 of the Limitation Act 1877, It refers to the decree, which
decided that the defendants’ ancestor, then plaintiff, was entitled to
possession as mortgagee of the plaintiff’s ancestor, then defendant,
and the defendants’ ancestor whose signature it bears must be held
thereby to have acknowledged that it was as such mortgagee that
he received possession”. The Assistant Judge accordingly reversed
the decree of the Subordinate Judge and remanded the suit for a
determination on the merits. Against the order of remand the
defendants appealed to the High Court.

Ghanashdan Nilkanth Nidkarni for the appellants:—The ques-
tion is whether more than 60 years having elapsed since the
execution of the original mortgage, the bar of limitation is saved:
The receipt by itself and as distinet from the decree is not an
acknowledgment of the mortgage. As ineorporating the decree.
it is not solely the act of the party. An acknowledgment that
bars must be signed by the party. The decree is an act of thé
Court. Neither docs the plaint of 1826 save the limitatien as it
was signed not by the mortgagee but by his Vakil, and according
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to the law then obtaiving it eould not e o binding acknowledz-
ment.  The receipt and the deeree econld not Le read as one doex-
ment: Louchunce Buksh Roj v, I

joct Tt Pinduy® A vight
to sue once extinguished caunot he revived @ Schirda s e v
Rhuenderide Ballrishua®,  The last clause of section 20 of Act XV
of 1877 eannob avail, as the sulb was barved bofore that Act was
paszed,

Pindurang Falibladr for the vespondent. —The receipt shoubl
be read with the decree and the recitals in the decree,  Thus real
it is an acknowledoment of the relationship of mortsagor and
wortzagee, By itself the reeeipt might not he sufficient, but wich
the recitals in the decree to which it expressly rvefers it was
sufficient to save the lmitation under Aect. XIV. of 1850 and ig
sufficient also winder Act XV of 1877, Section 20 of this Actin
the last clause provides that where mortgaged land is in the pos-
session of the mortgagee, the receipt of

he produce of such land
shall be deewed to be a payment for the purpose of the section.
The mortgage in this case containg an agreement of this nature.
Hence the right of redemption still exists : Ramdit Rid v, Satgur
Rt Didu Clhand v SarfrdzW; Valia Tamburatti v. Vire Riyan®y;
Rogi Coomdr D v, Jakwr A0W. Bub we yely especially on
Mohesh Ll v. Busunt Kwindree®, in which it was held that
acknowledgments which wnder Act XIV of 1859 were insufti-
cient to keep alive a cause of action, because they were signed
only by an agens, were suflicient to sustain a suit on the same
cause of action under Act IX of 1371, If they were sufficient
under that Act they would he sufticient under Act XV of 1877.
The fact that section 2 of the latter provides against the revival
of a barred claim makes no difference, for the remedy might
be harred without the extinguishment of the right. The
plaint of 1826 signed by the mortgagee’s Vakil is thus sufficient
to save the limitation.

West J.—The mortgage in this case was made a few years
before the begluning of the present century. In the absence,

{1) 13 Beng. L. R- 177. P. C. I L R. 1 Bom. 286.
G L L.R. 3 All. 247, 1. LR 1AL NT.
()1 L.R. 1Mad. 228 WL I, R. § Cal. 716,
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therefore, of anything further, the present suibt for redemp-
tion, instituted 4th December 1880, would be harred. But in the .
early part of this century both mortgagor and mortgagee were
forced to Hiy by political disturbances. The mortgagor, or his
representative, reburned first and resumed possession of the land
mortgaged.  Afterwards the mortgagee too came back and re-
claimed possession under his mortgage. This was refused: but
he recovered it in 1827 by a decree made on a suit instituted in
1826, The receipt given for the delivery of the land to the
Officer of the Court (Nazir) is in evidence. It refers to the suit
and decrce, and as the decrce sets forth the then plaintifi’s
claim as rvesting on a wortgage, the Assistant Judge has held that
the decree iy incorporated by reference, so,that the receipt
serves as an acknowledgment of a mortgage subsisting in 1827,
which would give the mortgagor until 1887, within which to sue
for redemption. We do not think this is a correct interpretation
of Section 19 of Act XV.of 1877. That section intends a distinet

acknowledgment of an existing lability to serve as a recreation

of it ab the time of such acknowledgment ; but there cannot really
be an acknowledgment withont knowledge that the party is
admitting something, Now, all that the receipt admits by im-
plication is that the land had been awarded to him who passed it
by the decree. To extend it, so as to make it an admission of
the reasonings and legal grounds stated in the decrce, would be
to wo beyond what probably was present at all to the conscious-
ness of the recipient when he acknowledged having heen put into
possession.  The intention of the law is manifestly to make an
admission in writing of an existing jural relation of the kind
specified equivalent for the purposes of limitation to a new
contract : but for this purpose, the consciousness and intention
must be as elear as they would be in a contract itself, and no one
would pretend that a contract to buy land awarded by a_parti-
cular decrec was an admission of the particulars of the judgment.
The reference would be merely a means of defining the thing bar- .
gained for, and here the reference was werely a means of defining
the thing delivered. : -
- It is further contended, however, that at least the plaintin the
suit of 1826 is an acknowledgment of a subsisting mortgage, and
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one sufficlent for the purpose of hawrin
plaing was signed by the plaintif’s, /o 1

¢ Huitation. Now, the
e nortengee’s pleador,
and hie, being appointed for the parpose of setting forth the then
plaintitt’s, jural rvelation to the then defendant with & view to
obtaining an cnforcewment of plaintift’s right, was, no donld, an
agent duly anthorvized to make an acknowledginent in that hehalf
0 far as the same was relevant o the canse and within the seope
reasonably viewed of his authority. Dy Seciion 14, Explanation
2 of Aet XV, of 1877 {as by Section 20 of Aet IN. of 1871) such
an acknowledgment waould serve coually with ene signed by the
client to bay Hmitation : but the signature by an ageus nog having
been given this effoct by the eacdicr Limitation Acts, it could uof
under them replace an acknowledgment signed by the principal,
and matters stood just as if it had not been made.

Tt is obvious as a consequence that, when Act XV, of 1877 came
into operation, the present clabm had ceazed to he enforceable,
unless a provision shmilar to that at the end of Section 20 could
Ly construction he imported into the carlier Acts.  The suit was
barred even hefore the Act IX. of 1871, and theve ix nothing, so
far as-has been shown to ug, in the cavlier Act XIV. of 1839, to
make possexsion by a mortgages cquivalent to payments by a
mortyazor in keeping a mortgage debt with its reciprocal inei.
dents alive, If it was not alive in the sense of heing a lien
redeemable in 1871, the decisions of this Court ave to the effect
that it would not be vevived by the Act of that year. Much less
would it be vevived by the later] Act of 1877, which expressly
prevides against the revival of suits bared by the existing law
_ before it came into force.

Mr., Pandurang in his able argument has referred us to a
Caleutta ease, in which it seems to have heen held that acknow-
ledgments signed by an agent, which had not been of any use
under the earlier Jaw in preventing a suit from becoming barred
by limitation, might still answer that purpose when the suit wag
hrought under the operation of Act XV. of 1877.  This would, no
doubt, have heen 20 bub for Section 2 of the last named Act.
A limitation is applied at the moment when some step is to he
taken along with its qualifications or the derogations from it as
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they subsist at the same moment. Hence in applying Section 4
of the Aet along with Schedule II, Article 148, to a claim to re-
deem by a mortgagor, we must see whether a new point of time:
frora which to compute for limitation has not been established by
something having that effect under Section 19. But the provi-
sions of the Act donot stop here. Supposing the claim would be
revived by the operation of the clauses just referred to, still
Section 2 may make it impossible to apply them. We have seen
that before the Act came into operation, the suit in this case was
barred, notwithstanding certain circumstances which, had it been
in operation all along, would have kept the debt and its incidents
alive. This is exactly sucha case as is contemplated by Section 2,
Nothing in the Act, it says, is to revive any right to sue barred
under Act IX, of 1871 or any Act by it repealed. The present
suit then being for any reason barred under the operation of the
previous laws could not be revived by that of Aet XV, of 1877
in giving a new effect_to existing recoverable claims acknowledg-
ed by an agent. The personal right once gone was gone for
ever, and, as said in Brassington v. Llewellyn®, there could he
no remitter to a right which had perished. .

We must, therefore, reverse the order of the District Courd
(Assistant Judge), and restore the decrce of the “—h~=%nate
Judge, with costs throughout on respondent. |

(}7'0!8'7‘_ reversed,
27 L, J. Ex,, 297,



