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ground, as, we think, the Dlatllcb Court has decided the ecase 1583
wrongly on the second ground, 7., on the merits ; and it will e Bir Kavxe,
better to dispose of the cass on the merits in order to prevent Bi i
further litigation,

According to the ruling of the Full Bench in Sivifrilii v.
Lakslimibai®, the defendant will be liable to the plaintiff for
madntenance only if the defendant is in possession of ancestral
property or property which belonged to her husband, out of which
such maintenance could be recovered. It appears from the judg-
ment of the Distriet Court that the only property of which defend-
ant is now possessed (whatever she way have had when her
husband died twenty years ago, or whatever she may have done
with it) is the,proceeds of the sale of some jewels, her stridhan,
and a family-house which is jointly occupied by plaintiff and de-
fendant and yields no rent. Defendant is not, therefore, liable
to the plaintifl’ in this suif,

We reverse the decree of the District Court and rvestore that
of the Subordinate Court vejecting plaintiff’s claim. Plaintiff to
bear eosts in the District Court and in this Court. '

Decree reversed.

APPELLATE CIiVIL

[

Bifore My, Justice West and 3y, Justice Nandbhil Haridds,

JAGIIVAN JAVHERDA'S (orielNar DEFENDANT), APPELLANT, #. " Se eplember 19,
GULAM JILANI CHAUDHRI (onri6INAL PLAINTIFF), RESPONDENT,* "

Suit Jor money talen in execution of « decree—~Compensation—Damages for loss of
gain or interest upon money—Limitation det XV of 1877, Schedule I7, Avts, 29
and 120,

A suit to recover money wrongly taken under a deeree is n snit for compensa.
tion to which the limitation of one year under avt, 29 of the Limitation Act XV of .
1877,-8eh, 1I, applics, The same limitation under the same provision apples if
to the above demand a claim he added to recover damages for the loss of gain or -

intevest upon the money.
THIS was & second appeal against the decision of Khdn Bahddur
M, N, Néndvati, Subordinate Judge (First Class) of Théna, ve--
* Second Appeal No., 559 of 1882, ' ’

M 1. L. R., 2 Bon, 573.
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versing the decree of Réo Siheb C. N. Bhat, Subordinate Judge,
Second Class, of Thédna.

The plaintiff alleged that the defendant, in 1861, obtained a
decree against the plaintiffs father and in 1867 attached in
execution thereof an allowanes called the Claudhri hak annuvally
payable to the plaintiff's family from the Government Treasury ;
that the plaintits father died on the Tth of Octoher, 1869, and
that from the moment of his death the plaintiff succeeded to
the hak in his own right; that the defendant on the 25th of
August, 1875, wrongfully dvew from the Government Treasury
the allowance due for the years 187172, 1872.73, and 1874-75,
amounting in all to Rs, 717-8-4, and prayed that the defendant
might be directed to pay the said amount to him. ,

The defendant answered that he had lawfully received the
amount in execution of his decrse and was not liable to refund it,
and contended thab the suit being instituted in1878 wasbarred by
limitotion under art. 29 of schedule IL. of Aet XV of 1877. The
Subordinate Judge (Second Class) held the elaim barved ; the
Subordinate Judge (First Class) in appeal held that the limitation
of six years under avt. 120 was applicable, and awarded a part of
the clair on the merits.

The defendant appealed to the High Cours. .

Ghanasham Nilkanth Nddkarni for the appellant~—Article 29
of the Limitation Act, XV of 1877, schedule II, provides a period
of one year for a suit *for compensation for wrongful seizmre of
moveable property under legal process.” The identical money.
could not be recovered, Lut only its equivalent, as compensatio;l.
T case of a bullock, for instance, the article would undoubtedly
apply. Axticles 48 and 49 refer {o specific moveables. Article
82 refers to money payable by the defendant o the plaintiff for
money received by the defendant for the plcuntlﬂ”s uge. The suit
is therefore hayred,

Minekshih Jehdngirshih for the vespondent.—Article 29 do.es
not apply when the specific article is to be returned, Here
the suit is to geb that which the defendant wrongfully took., At

~any rate it can be viewed as & suit fo recover money had by the
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defendant to the plaintifi’s use and a period of three years under
artigle 62 applies.

WesT, J. :—The chief quesiion in this ease is that of whethex
a suib for the money taken under a decree is a suit for compensa~
tion to which article 20 of Schedule IT of Act XV of 1877 is
applicable. The form of expression we have just used shows
hotv the question has becowe ene to be argued.  In the case of
an ox or a hoat wrongly seized in execution, supposing the article
itself 13 sought to be recovered, the Code of Civil Procedure
section 283, provides for a suit to be brought by the person
against whom an order has been made under scetions 280, 281,
or 282, For such a suit, article 11 of sehedule IT of the Limita~
tion Act preperibes a termn of one year. Besides the recovery
of the article, the owner may seek compensation for damage to it
or for his loss of the use of it, and for such a suit article 29
prescribes a term of one year. Bub again, the vecovery of the
specific article may be impossible or undesirable, and then the
- owner may seek compensation both for the thing itself and for
the damage he has sustained through being deprived of the use of
it To such a suit it cannot be doubted that avticle 29 will
apply: as the double elaim of compensation consists of elements
of identical character, these, though capable of separate existence,
blend by contract in their subject into one.

Now, in the case of money, it is said that a plaintiff « sues for
the money ” or“ the same money ” that was taken fronihim, not,
as in the case of other things, for compensation. DBut, in fact, he
“does not sue for “ the same ” money or desive to rocover the
same money. He seeks an equal sumn which, on aceount of its
equivalence, is called the same suin, and thence again the same
money. In the case of a specitic article, not money, the holder
ean generally restore it if he is ordered to do so. In the case of
money, he cannot. Once appropriated, it has lost identity as to
the particular coins, and can no wore be retaken with cextainty
than particular measures of wine or water that have been thrown
into a vessel containing other wine or water, The impossibility

3

A S
JATHERDAS

.
Grnan

Jaeaw

CHAUDHEL,

of the“rettrn of the identical coins limits the defendant’s duty then

ta the replacing them by substitutes of exactly equal value, and
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the it of the defendant’s duty in such a case is the measure of
the plaintifi’s right. He cannot insist on a restoration of such
and such rupees: he can insist only on being paid their exact
value in other rupees. This is essentially compensation, and
eorresponds more exactly to the oviginal sense of the word than
when this is extended to a claim ov decee for damages for the loss
occasioned by deprivation of the property until it or its value was.
given back to the plaintiff as distinguished from the equivalent
for the property itself. The compensation, however, for the money
wrongly seized and for the loss of gain orinterest upon it may
blend in a single claim for compensation. In either case, the
limitation is, we think, provided by article 20, We, therefore,
reverse the decree of the Suhordinate Judge in appeal, and restore

that of the Court of First Instance with costs throughout-on the
respondent.
Decree reversed,

APPELLATE CIVIL.

Before My, Justice Test and My, Justive Ndndbhdi Hearidds,

September, 21 GANGADHAR SAKHARAM, Prarsrier, v MA'HA'DU SANTAYI,

- Drrexpaxt, *

Delthan Agriculiurists Religf Act, XVIIof 1879, Section 47— The Codeof Cinil
Procedure (XIV of 1882), Section 525-—Construction~—Arlitrution awurd—
Conciliator's certifivale, _
Wherc a matier has been veferred to arhitration, without the intervention of a

Court of justice, by parties one of whom is an agriculturist, and an award hag'

been made theveon, any person interested in the award may, without obtaining the

concilintor's certificate, apply for the filing of the award under section 525 of the

Code of Civil Procedure, the provisions of which are not superseded by section

47 of the Dekkhan Agvicnlturists’ Relief Act, 1879,

Tuis was a reference under section 617 of the Code of Civil
Procedure (XIV of 1882) made by Rdo Siheb V. J. Ganu,
Subordinate Judge (Second Class) of Wi, through the Specidl
Subordinate Judge and Special Judge under the Dekkhan Agricul-
turists’ Relief Act, 1879. The Subordinate Judge (Second Clags)
stated the case thug w— ‘ ’

" Civil Reference No. 40 of 1883,



