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Before Young C. J., AdJisoyi and Din Mohammad JJ.

1937 m  THE MATTER OF THE INDIAN PBESS 
FbTIp (EMEEGENCY POWEES) a c t ,  1931,

AND OF THE ‘ D AILY SIYA>SAT,’ 
LAHOEE.

crim inal Original No. 9 of 1936.

Indian Press (Emergency Powers) Act, X X I I I  of 1931 
(as amended hy Act X X I I I  of 1932), ss. 4 (1) (d), 7(1)  
and 7 (3 ) ; Notice hy Local Government for deposit o f  
security — not describing contents of article, hut annexing a 
copy of the ivhole article — lohether valid’ — Change of Puh~ 
Jitther.s — Notice und.er section 7 (3) to 'present Publisher — 
who was not publisher when the article appeared —  whether 
ajfected hy the fact that the Magistrate had̂  not demanded  ̂
security at the time of the declaration under section 7 (1).

I. vS. was printer and piil)ji.sher of tlio TTrclu ‘ DaiJy 
Siya.'sat,’ Laliort.  ̂ On lOtli October, 1936, liis Irrotlier M. H. 
appeared "before a Magistrate, under tli.e provisions of section- 
7 (1) of the Indian Press (Emergency Powers) Act, and made 
tlie necessary declaration, tliat iie was tKe printer and 
pnlilislier of the said newspaper. The Magistrate did not re
quire him to deposit security. On the 24th October, 1936,- the 
Punjab Government served a notice under section 7 (3) of 
the Act on I. S. calling' upon him to deposit security to the 
anioiint of E,s.3,000, as a particular article published in the 
issue of 8th October, 1936, contained words of the nature 
described in section 4 (1) (d) of the Act. Apparently the' 
Grovernment did not then note tli,at I. S. had ceased to be the' 
l^ublisher. On 7th November, 1936, the Grovernment served 
a similar notice under section 7 (3) of the Act on M. H. as 
he was the publisher of the newspaper, and he put in tbe' 
present petition under section 23 of the Act asking the High 
Court to set aside the order demanding security from hirn.

Held, that the notice was not defective m.erely because- 
it did not describe the contents of the article coming* within 
the mischief of section 4 (1) (d), as a translation of the whole-



article was amiexecl to tke notice and tliis was suf&eieiit com-
plianee witli tlie requirements of tiie law. the MArtaa

Aho,  tliat tliere was no force in tlie contentiou tliat theoi’ i’HE Isdiam
Local (-kivernnient Lad no powder to issue a second notice to {EMm™

 ̂ . ,  . , . G E IfC Y  P O W E B S *
M. H., seeing tliat it liacl already issued a notice to nis X ct, 1931. 
trotlier I. S., because tlie first notice was obTiously a mistake The ‘ Daily 
and of no effect as I .  S . was not tlie puWisKer at the time, and S i 'YASAt  CASa®, 

tlie second notice was tlie only Talid notice.
Held further, tliat tlie contention of tlie petitioner, tkat 

tlie notice could not be issued to M. H- as, on tbe 8tli 
October, 1.93G Lis brother I. S. was the publisher of the news
paper, was without force, because it did not matter who the 
publisher happened to be at the time of the notice, if the news
paper contained words coming within the mischief of section 
4, and a change of the publisher after the offending- article 
had apj^eared made no difference.

And, that the contention of the petitioner, that the Local
Government had no power to act under section 7 (3) of the 
Act, seeing' that the Magistrate under section 7 (1) had 
accepted, on the 15th October, 1936, the declaration of M. H. 
without requiring' security from him, was without force, be
cause the Magistrate and the Local G-overnment were com
pletely independent of each other with respect to the functions 
exercised by each in this matter.

Held also, that the contention that the article itself did 
not come within the mischief of section 4 (1) (d) of the Act, 
was without substance because the article as a whole and 
certain passages therein, tended, directly and indirectly, to 
bring into hatred or contempt the Government established by 
law in British India and the Admini.stration of Justice in 
Britisli India, and to excite disaffection towards the said 
Government.

Petition of Mohammad Hahib, fublishev of the 
'Daily Siyasat,' Lahore, fraying that the order of 
the Local Government for a deposit of Ms,S,OGO, 
set aside,

M. M. A slam  K han , for Petitioner.
D iw an  R am  L a l , Goyt. Advocate, fo r  the Crown;;
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39:37 The iudgiiieBt of the Court was delivered ]w—
In the hattek- Y oitnCx C. J.-—Syed Inayat Sliah was printer nnd

newspaper st\ded the Urdu ‘ Daily
CENCY PowEEs) Siyasat,’ Lahore. On the l;3th Oetolver, 1936, his

Act, ^31, brother Syed Mohaininad Hahib appeared before the 
The ‘ Bail's ' ‘ . . „ . ^

Sitasat ’ CASE. Magistrate iindei* the provisioiis of section 7 (1) of the
Indian Press (Emergency PoAvers) Act and made the 
necessary declarations that he was the printer and pub
lisher of the said newspaper. The Ma.gi.strate did not 
require him to deposit security. On the 24th Oc-tober, 
19:36, the Punjab Goveinnient issued a notice under 
sub-section (3) of sec;tion 7 of the Act to S}̂ ed Inayat 
Shah calling,' upon him to deposit security to the 
amount of Rs.3,000. as a particular article published 
in the issue of the 8th October, c'ontained words
of the nature desci'ihed in clause (̂ /) sub-section (1) of 
section 4 of the Indian Press (Emergency Powers) Act. 
Apparently the (xovernment did not then note that he 
had ceased to be the publisher.

Accoi’dingly. on the 7th Novembe]'. 1936, the 
Govei'nment issued a, similar notice under sub-section
(3) of section 7 of the Act to Syed Mohammad Habib 
iilias Habib Sha.b as he was the publisher of the news
paper and he has ])ut in this petition under section 2:-̂  
of the Act, asking’ this Court to set aside the order, 
demanding Rs.3,000 as security from him under 
section 7 (3).

It was first objected that̂  the notice was defective 
as it did not describe the words, signs or visible re
presentations coming within the mischief of section 
4 (?') (d). There is no force in this contention as a 
translation of the whole article ŵ 'as annexed to the 
notice and this was sufficient compliance wdth the re- 
quirements of the law in this respect.
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It was next areaied that the Local Government 9̂3'̂
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had no power to issue a second notice to Syed Moham- matter
mad Habib, seeing that it had already issued a notice Indian
to his brother Syed Inayat Shah. The first notice was êncy PowEE-si 
obviously a mistake and of no effect as Syed Inayat  ̂Act, 1931. 
Shah was not the publisher of the paper at the time of 
the notice. The second notice was, therefore, the only 
valid notice, the first being a piece of waste paper.

Thirdly, it was argued that the notice could not 
be issued to Syed Mohammad Habib as, on the 8th 
October, 1936, his brother Syed Inayat Shah was the 
publisher of the newspaper. This contention, must be 
again repelled. Sub-section (3) of section 7 runs as 
follows ; ~

Whenever it appears to the Local Government 
that a newspaper published within its territories, in 
respect of which security under the provisions of this 
Act has not been required, or having been, required has 
been refunded under sub-section (2), contains any 
words, signs or visible representations of the nature 
described in section 4, sub-section (1), the Local Gov
ernment may, by notice in writing to the jjublisher of 
such newspaper, stating or describing such words, 
signs or visible representations, require the publivsher 
to deposit with the Magistrate within whose jurisdic
tion the new ŝpape  ̂ is published, security to such an. 
amount, not being less than five hundred or more than 
three thousand rupees, as the Local Govei-nment may 
think fit to require.''

The meaning of this section is clear. It is that 
when a newspaper contains words coming within the 
mischief of section 4 the Local Government may re
quire, by notice in writing to the publisher of such 
newspaper, security as set out in the section. In faeti



it may l)e said tliat it is the newspaper which is 
Ik Tin-: AtATTEif, penalised.
^pREs? further cleaT from the wording of section
GENCY P o w e r s ) 23 (1) of the Act which rnns as follows ; “

BmV publisher of a newspa,per who has been ordered to 
SiYiiSAT ’ CASE, deposit security under sub-section (3) of section 7 *

may, within two months from the date of such order, 
apply to the High Court to set aside such order 
and the High Court shall decide if the newsfaper 
in res])ect of which the order was made, did or 
did not contain a,ny words, signs or visible representa
tions of the nature described in section 4, sub-section 
(1),’ " while under the provisions of section 25 of the 
Act, the Special Bench can only set aside the order 
if it appears to it that the words, etc., were not of the 
nature described in section 4 (1). It follows that it 
does not matter who the publisher happens to be at the 
time of the notice, if the news'pa'per contained words 
coming within the mischief of section 4. Clearly a 
change of publisher after the newspaper has inserted 
the offending article makes no difference: the new 
publisher can be required by the Local Government to 
deposit the amount. I f this were not so, the object 
of enacting sub-section (3) of section 7 could always 
be set at naught by a change of publishers and the new 
publisher could only be required by the Magistrate 
under sub-section (1) to give security to the extent of 
Rs.1,000. Apart, however, from this absurdity, the 
law is quite clear that the publisher, no matter who 
he is at the time of the notice, can be required to 
deposit security if  the newspaper contained any words 
coming within the mischief of section 4.

Fourthly, it was argued that the Local Govern
ment had no power to act under sub-section (3) of 
section 7, seeing that the magistrate under sub-section
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(1) of the same sectioii accepted on the 15th October,
1936, the declaration of Syed Mohaniinad Habib thatjjj mattbk 
he was the publisher without requiring security under. . _ Jtr jSESS ĴiKEE*"
that sub-section. In this connection reierence was g e n c t  P o w h e s ) 

made to Boclh Raj v. The Crown (1), where it is said I t o x
that the District Magistrate under the Act is ordi- Siyasat * oase. 
narily an agent of the Government. The ca,se itself 
does not afford any help in the decision of this case 
but reliance is placed on the words already given.
We, however, consider that the remark was not neces
sary for the decision of that case and is in the nature 
of an ohitei' dictum. Besides, it has been too broadly 
stated. A  District Magistrate may be an agent of the 
Government when he is required to perform any 
functions on behalf of the Government in that 
capacity; but where he is invested with independent 
powers, he cannot be considered to be an agent o f the 
Government in the discharge of those functions. It is 
clear from a perusal of the Act that the Magistrate and 
the Local Government are completely independent of 
each other with respect to the functions exercised by 
each. It is for the Magistrate and for him alone to 
decide what he is to do and it is for the Local Gov
ernment to decide what it is to do, each acting within 
the respective powers conferred upon them within the 
Act. The fact, therefore, that the Magistrate did not 
require security under section 7 (1) on the 15th Octo
ber, 1936, from Syed Mohammad Habib did not debar 
the Local Government from taking action under sub
section (3), if it considered it proper to take action 
under the powers given to it under that sub-section.
The Magistrate may not have been aware of the 
article at the time and the hands of the Local Govern-
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nient cannot be tied by his action if the Local Goverii-
In the MATTEiiment talces action under sub-section (3) of section 7.
OF THE I n d i a n  rwri . • i • i r.
PaEss (Embe.- The last contention was that the article itself,

offensive, did not come within the mischief of
The ’ Bmly section 4 (1) {r]) which runs as follovfs :—

SiYASAT ' <WSE. -ttti , • 1Whenever any newspaper contains any words, 
signs or visible representations which tend, directly 
or indirectly, to bring into hatred or contempt His 
Majesty or the Governnient established 1)y law in 
British India or the administration of justice in 
British India or any class or section of His Ma,jesty’s 
subjects in British India, or to excite disaffection to
wards His Majesty or the said Government * ^

The article commences with a bitter attack upon 
His Excellency the Governor but it does not end there. 
It also b]‘ing's into hatred or contempt the Government 
of India and the Local Government— vide the passage 
printed at page 7, line 19 et srq. of the paper book. 
Another such passage commences at line 28 of the same 
page. The third such passage is printed at lines 46 
to 51. We have no hesitation in holding that the- 
article as a whole and these passages in particular tend 
directly and indirectly to bring into hatred or con
tempt tlie Government established by law in British 
India and the administration of justice in British 
India and to excite disaffection towards the said Gov
ernment. This being so, the Local Government had' 
power to require the security in question.

We, therefore, dismiss the application with costs., 
Counsel’s fee Rs.l50.

A . N . C .

Application dismissed.
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