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Before Siv Charles Sargent, Knight, Cldef Justice, and Mr, Justive Blrdwood

DOSIBA'L wipow ar JTEHANGIRSIIATH ARDESIR, (oRri1GINaL DEFESD-
AXT), Apperiaxt, v ISHWARDA'S JAGJIVANDA'S ANp AS0THER,
{ORIGINAL PLAINTIFEs), REspoNpENTS.¥

. Jdghiyr—@ rang—Sanad—Constiuction —Alienation—Sale,

On The 22nd of September, 1830, the Dritish Government made a grant to
Ardesix Balitdur in the following terms :—

# In-comsideration of the active and zealous performance of the duties entrugted
to him by Government the Honcurable the Governor in Conneil hereby gives and
bestows upon Ardesir Bahidduar, son of Dhanjishgh, and hLis heirs for ever, as
Jdghir, the following four villages—Bhestin and Sondvi in the Chordsi Pargana,
Kuamwidd and Boriach in the Chikhli Pargana in the zilla of Surat, with the jamd
and mogkii of the samé—now yielding an average net sum of rupees two thousand
nine-hundred and ninety-two, one quarter, and nincty-six reas. The revenue of
the said villages hereafter, whether more orless, to be collected by the said Ardesiy
Bahddur and his heirs from the 5th of June, 1830, and such lawazims or Aaks as
are ab present settled on those villages are to he disbursed by the said Ardesir
Babdur in the same manner as heratofore.”

Held, having vegard to the language of the grant and to the object with which
it was made, viv,, to reward the past services of the grantee, that the intra.
dnction of the words * ag Jdgkir” was not intended to control the right of
alienation inherent in the operative terms of the grant.

Tars was an appeal from an order made by Khén Bahddur
~Barjorji Edalji Modi, First Class Subordinate Judge of Surat.

The material facts of the case arc as follows i~

On the 18th of October, 1866, the applicant, Ishward4s, having
called upon the opponent Dosibdi, as the representative of one
Ardesir Dhanjish&h Bahddur, to pay a sum of money as the
amount of six instalments alleged to be due on two mortgages
oxecuted on 18th July, 1833, and 12th August, 1847, the matter

* indispute was submitted by the parties on the 18th October, 1866,
to arbitration. The arbitrators made their award on the 3rd of
December, 1860, which was filed by the First Class Subordinate

Judge of Surat on the 20th December, 1866. Several applications
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were made for the execution of the award, but they were all -
vejected. The last order rejecting the application was confirmed
by the High Court, on appeal, on the 28th September 1882,

An application was then made to the First Class Subordinate
Judge to pass judgment in terms of the award. This was re.
fused ; but the High Court, in the exercise of its extraordinary
jurisdiction, directed the Subordinate Judge “to proceed to pass
judgment according to the award, to be followed by decree, and
to afterwards proceed to dispose of the plaintiff’s apphcatlon "
See Ishwardds Jagjiwandds v. Dosibdi®),

The Subordinate Judge accordingly passed a decree in the
following terms:—¢ That the plaintiffs (applicants) do recover
Rs. 72,146-4-6 according to the conditions of the bond sued on,
(dated 12th August, 1847), from the four mortgaged jaghtr ville-
ges, namely, Bhestdn and Sondri in the Chordsi Pargana and
Kumwida and Boriach in the Chikhli Pargana, and from the
income of these villages and from all the property. of the de-
ceased Ardesir.” The Subordinate Judge also made an order di-
recting the sale of the property without previous attachment.

Dosibai thereupon made an application to set aside that order.
This application having been rejected, Dosibai appealed to the
High Court, and contended that the decree did not authorize a
sale of the villages ; that the sale should have been preceded by
attachment; and that the sale, if authorized, was only of Ardesir’s
life interest in the villages, which had expived.

-

Oun the 9th of May, 1884, the High Court (Sargent, C.J., and
Kemball, J,;) held that the intention of the moxtgzwe deed, dated.
12th August, 1847, was to enable the mortgagees, if they thought
‘proper, to demand immediate payment on giving three months

~ notice of the balance due on the account, and, in default of pay-

- ment, to recover it from the jdghér villages and other property

bhelonging to the. mortgagor,—an intention which the “Tourt con- -
sidered could only be effected by sale of the corpus of the pro-
pezty Under these circumstances the Court thought the express-
ion *“ recover from the pmperty” in the award was not to. be
read as simply as a declaration of lien, but a3 eqmvalent to an
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anthority to sell the property, which when ¢lothelwith a decree
heeame an order to sell according o the wual wede of cxeenting
sueh ordery, 4.2, by sale without attaeliaent,  The Court accord-
ingly held that the Fivst Class Subordinate Julge was wiglt in
ordering the sale,of the villages so far as the form of executing
the decree was concerned, Imt that it was open to Dosibdi to
contend that what the decrec ovdered o Te sold was Ardesiv’s
interest in the villages, which, aceording to lier contention, doter-
mined at his death. This was a question reluting o the exceution
‘of o decree in a suit, and, thevefore, to Le determined in execu-
tion under section 244 of the Code of Civil Procedure, Act XIV
of 1882. The Court sent down the following issue to the Subordi-
nate Judge for trial :—
~%Had Ardesir only a life interest in the villages, the subject
of the order in guestion ¥

The Subordinate Judge found that Ardesir had an absolute
interest in the villages under the sanad dated 22nd September,
1830, which ran as follows:—

“In consideration of the active and zealous performance of the
duties entrusted to him by Government, the Honourable the
Governor in Council herehby gives and bestows upon Ardesir
Bahddur, son of Dhanjishdh, and his heirs for ever, as jdgh{r,
the following four villages—Bhestdn and Sondri in the Chordsi
Pargana, Kumwadé and Boriach in the Chikhli Pargana in the
zHla of Surab, with the jamd and mogldi of the same-now yield-
ing an average net sum of rupees two thousand nine hundred
and ninety-two, one guarter, and ninety-six reas. The revenue
of the said villages hereafter, whether more or less, to be callected
by the said Ardesir Bahddur and his heirs from the 5th of June,
1880, and such lawazims or haks as are ab present settled on
those vﬂlages are to be disbursed by the said Ardeqw Bahddur
in the san® manner as heretofore.”

- 'The judgment-debtor, Dosibéi, now contended before the High
Court that the finding of the Subordinate Judge was erroneous,
Shéntdrdm Ndrdydn for the appellant Dosibdi~—The grang
in this case was by way of jdghir, though it was hereditarv, It
was jhghtr proper and inaliensble, Sir Jobn Malcolm, the
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Governor of Bombay, in his minube of the 25th of January, 1830,
which led to this grant, spoke of it as “indm.” In para.6 of
this minute he says:—*“The merits of Ardesir have heen, as
before stated, brought to the notice of the Board by Mr. Romer.
Mz. Anderson, who long and actively superintended the police
of Surat, spoke to me in terms of the strongest commendation
of this nature; and I found Mr. Sutherland, the Chief Judge,of
the Court of Cireuit, equally warm in his praises. From these
civeumstances, which I was led by a consideration of his ple-
tensions from the rank of bhis ancestors, who were K héns of

. the Empire, and the honourable name acquired by his father,

who died in the public service, to gratify his love of distinetion
by adding to his Ehilat (which included a jiggah, a horse and
sword), the title of bahddur. I promised that a gold medal
with a suitable inseription should be sent to him, and that the
Covernment would further bestow an #ndm upon him as a
permanent proof of thevaluein which it held his services.” = But
the grant made wasnobas indm, but as jaghtr. Sir John Maleoln
in para. 7 of his minute said :—“Perhaps a nazrdno might be
taken, or half the grant given in productive, and the remainder,
or somewhat more, in waste, but improveable, land.” Ardesir
elected the f'ormer,’ and a nagrdne was charged. A nazrdng is
an incident of a jdghtr, not of an 7ndm.

In a minute by Sir John Shore, which appears at page 418
of Mr, John - Herbert Harington’s Elementary Analysis of the
Laws and Regulations enacted by the Governor General in
Council at Fort William in Bengal, it is said A jdghér may
be deﬁned to be an assignment in land or money for the support
of a certain dlgmty, and for the troops annexed thereto, That
it was either conditional or unconditional. The former unpliéd
that it was granted for the expenses of a particular offico or
station; the later, that it was independent of any office or sta-
tion, being appropriatedfor the maintenance of a dgnity, a suit-
able number of attendents, and the effective troops annexed to it.
In the latter case it was granted for life, or until the Emperor
should please to resume the dignity, or diminish it, In the former
oase it existed whilst the possessor continued i in office only ; and
upon his removal or dismission devolved either in Whole or in
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part upon his successor.”  Professor H. H. Wil~on gives a simi-
liar description of the word jagl<r, and adds :— The assignment
was either for a stated term, or, more usnally, for the life-time
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unusually renewed to his heir, on payment of a nazrdie or fine,
and sometimes specified to be ahereditary assignment: withoud
whkich specification it wusheld to be a life tenure only * % %
In the inalility of the State to vindicate its vights, a jaghdr
was sometimes converted into a perpetual and transferable

estate; and the same consequence has resulted from the recog-

nition of sundry jightrs as hereditary by the British Govern-
ment after the extinction” of the Native Clovernments by which
they were originally granted: so that they have now come to
Tie considered as family properties, of which the holder eould not
be rightfully dispossessed, and to which their legal heirs succeed
as amabter of course without fine or nasrina.”  Asto jiughirs for
military service, see West and Bihler's Hindu Law, page 173
(3rd ed.). The Privy Council in Guldbdds Jugjirandis v. The
Collector of Surat® held that a jdghdr must be taken, primd
facie, to be an estate only for life, although it might possibly he
granted in such terms as to make it hereditary. Tucker, J., said
in Krishncorde Ganesh v, Bangrav ¢f al 3, the alienability of land
granted as jaghir ox (ndm must be governed by the terms of cach
particular grant.” In the ease of Himchandra Mantri v. Veu
hafmvﬁ) Melvill, J., laid down that “the grant in jightr or
saranjim was very ravely a grant of the soil, and the bhurden of
proving that it was in any pftr’olcular case a grant of the soil lay
very heavily upon the party alleging it.”  Jdghirand saranjdm
are eonvertible terms ; and as to saranjdm, there is not a single

case in which the sale of ib has been recognized. The Swmmnary '

Settlement Act (Bombay) VII of 1863 expressly excepts jdghirs.
It gives power to indmdirs 10 alienate at will; but Government
will not permit alienations of _Qaghm's~ﬁaelecmon from Govern-
roent Records, New Series, No. 132, page 185.

Maq??wrsml {with Pdndurang Balibhadraand Ganpat Saddshiv
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Rév)—The case turns upon the construction of the sanad. There
would beno doubt as to the estate being absolute, hereditary,
and alienable, but for the words “as jdghir ”’ used in the sanad,
Thisisnot a jéghtr proper.  Jighirs proper are necessarily life
holdings to secure future serviee, and there is generally no su.
nad—>Steele on the Law and Custom of Hindu Castes, (ed. of
1868), pp. 207 and 208. Here thereis a sanad, and the grang,
is hereditary and for past services. The ecircumstances under
which the grant was made, show that the Collector of Surat
spoke of the intended gift as indm, and Sir John Malcohn also
spoke of it as dndm. The instructions issucd from the Seeve-
tariat were also for the grant of an indm. The description
given by Wilson of jaghiér shows that jdghdr is not inalienable,
The sanad in Guldldds Jegjvandds v. The Collector of Suratf
was of a different kind, and related to a jdghtr proper. The
case of Kvishnardv Ganesh v. Rangrdv et al gy was the case of
an dndm. In the case of Rdmchandra Mantri v, Venkabrdv®
the grant was of an ordinary jaghtr. In the casc of Awdbdee
v. Kooverbdee ¢y the grant to Pirozshéh, the brother of Ardesir,
though more in the nature of a jaghtr proper than the grant in
this case, was construed by the Sadar Divdni Adalat as s{lbject
to the ordinary liabilities of property.

-~

‘ Our. adv. vult,

SareeNT, C. J.—The real question to be determined in this
case is, whether Ardesir Dhanjishéh could alienate the four vil
lages in question granted to him by the sanad of 22nd September
1830 beyond the period of his life. The sanad is as follows —
“In consideration of the active and zealons performance of the
duties ‘entrusted to him by Government, the Honourable the
Grovérnqr in Council hereby gives afid hestows upon Ardesir
Bahddur, son of Dhanjishdh, and his heirs for ever, as Jaghtr, the.
following fourvillages—Bhestdn and Sondriin the Chordai Pargana, -
Kumwéda and Boriach in the Chikhli Pargana in the zilla of
Surat, with the jamd and mogldi of the same—now yielding an
average net sum of rupees two thousand nine hundred and
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ninety-two, one quarter, and ninety-six reas (Rs 2,992-1-06).
The revenue of the said villages hereafter, whether more or less,
to be collected by the said Ardesir Bahadur and his heirs from
the 5th June, 1880, and such luwazims or kaks as are at present
settled on those villages are to be disbursed by the said Ardesir
Bahddur in the same manner has [? as] heretofore.” The grantis,
thcrefore, in express terms one of an absolute estate of inheritance
in the revenue of the villages in question as a reward for past
serviees, and, in the absence of the words “as jdghtr,” would, it
cannot be doubted, have vested in Ardesir the absolute right of
“alienation at his pleasure.

The question, therefore, is whether those words had any and
what restrictive effect on the power of alienation which was
ovherwise inherent in the estate of the grantee. Now, no au-
thority has been cited to show that they have that effect cx vi
termini. A grant of a jdghir or saranjdm is, doubtless, prim@
facie, a personal grant for the life of the donee ; but, when made
in terms or suffered to become perpetual, the distinction between
suck a jdghér and an {ndm, which is generally alienable at the
pleasuze of the holder, is not easily drawn (as pointed out by
Westropp, C.J., in Krishnardv Ganesh v. Ramydv®).

The conclusion, we think, to be drawn from o perusal of
the proceedings of the Indm Commissioner and the Government
Reecords is that the question, whether a partieular jighir is
aienable or not, must, as Mr. Justice Tucker says in the case
above eited, p. 24, “ be governed by the terms of each particular
grant,” in the construction of which we may add, as pointed out
by the Privy Council in Guldbdds Jugjivandis v. The Collector
of Surat®, the Court may.seck for aid “in the surrounding cir-
cum‘tancex:. and the ob_]ect for which the sunad was granted.”
In thiat ca.se ‘ﬁﬁe Privy Council by resorting to the history of the
grant, which showed that the object was “to make a permanent
provision for the maintenance of an important family,” arrived at
the conclusion that the jdghir was not alienable beyond the life of
the a,chua,l holder, although thay held it to be, in terms, an here~

dl’oary one. The same conclusmm Would probably be armvwd ab

)4 Bow. H.C.Rep, 1, A, C. C U ®L1.R,3Bom, 189,
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when the grant is to ensure the rendering of certain services to
the State. But in the present case the correspondence which
passed between the Collector of Surat and the Governor in Coun_
cil can leave no doubt that the sole object the Government had
in view was to reward Ardesir, on his retirement from the police,
for the faithful services he had rendered to Government for .
many years in that force.

It may be asked, what was the object the Government had in
view by inserting the words “as jdghir” into the grant. It
ma,y be that the intention was to reserve to itself a right to naz-
rina, as was directed to be done by the letter from the Secretary

- 10 Government, of 26th May, 1830, to the Collector of Surat;but,

- 1885.%

Tuly 8.

however that may be, we think that, having regard to the special
language of the sanad, which is the most appropriate mode #n
an English document of conveying an absolute estate in fee sim-
ple to the grantee, and also to the object with which the grant
was made, the introduction of the words “as jdighfr " was not
intended to control the right of alienation inherent in the opera-
tive terms of the grant. 'We must, therefore, confirm the order
appealed against, with costs on the appellant, including the costs
of the finding on the issue.

Order confirmed.

REVISIONAL CRIMIN AL.

.. Before Mr. Justwe Nanabhdi Haridds and Sir W. Wedderburn, ch‘ Justwe.

QUEEN EMPRESS » GUJRIA*

- Munidpal( Bombay) Act V10f1873, Stes. 33 and T4—* Bternal alteration” ~0pen-

“#ng of a new doorway in o building without notice to municipality,

Opening a new external door i an *‘external alteration™: &a@ the “buily
which the door is opened, and such act done without the notice to the munici-
pality, contexplated by section 33 of the Bombay Act VI of 1873, is an oﬁ‘ence
pnnmhable under section 74 of the same Act.

- Bemble~Where such act does not cause any. mconv‘emance to any person, !
light nominal fine is an adequate punighment.

THIS was & reference by H.'E. Wmter, Distriet. Magistrate of
*Cmﬁ?traa I%?’mm, No. 82 of 1885.




