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THE INDIAN LAW REPORTS. [VOI: IX.

which, therefore, the estate of the deccased partner was entitled
to participate. Such contracts are in their nature assets of a
partnership. But here there was simply a contract determinable
at any time by the company, the profits of which would be
derived entirely by the services of the surviving partners or
partner, and in respect of which no lability could be incurred
by the deceased partner. It cannot, therefore, in our opinionde
regarded as an asset of the firm.

Under these circumstances we must reverse the decree of the
Court below, and dismiss the suit with costs.

dppedd allowed.

Attorneys for the appellants.—Messys. Hore, Cunroy and
Brown. -~

Attorneys for the respondents.—Messrs, Little, Smith, Frere
and Nicholson.

REVISIONAL CRIMINAL.

Béfom Mr. Justice Nanabhdi Haridds and Sir W, Wedderburn, Bart., Justice,
J re Tuz PETITION or LIMDA KOYA.*

Abkdri ( Bombay }.Act 1" of 1878, Secs. 43, CL, f) and 53-~Mowra flowers, possession
of— Liability of seller of the flowers where purchaser makes illicit use by distilling
Liguor therefrom—Burden of proof.

Mere possession of thowsa fowers does not constitute an offence under gection
43 of the Abkiri Act 'V of 1878, unless such possossion is made ont by the pro. -
seoution to have been for ‘the purposeniof distilling lignor therefrom. Noris a
seller of these flowers crimigally responsxble for any illicit use of themn after they
‘baye passed, from his control.

‘ THIS was a petition t0 seb aside the order of con\?iction and

sentence passed by Rdo Bahddur Qomedram, a Magistratc of the

First Class ot Surat.

The petitmner was a dea,ler in mowra ﬂowers and in comse of
‘his business sold some flowers to one Khushsl Vajiria, who chs—‘\
tilled liquor therefrom, and was tried and punished - for the.
“offence, On inquiry by the chief ‘police constable, as to the

* Criminal Reviow Petition No,f‘7‘7'ﬁf ‘1@85,%
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person from whom Khushal obtained the flowers, he pointed out
the petitioner. The police thereupon searched the house of the
petitioner, and found in it some maunds of mowra flowers, The
petitioner was charged, under section 43 of the A'bkéri Act
(Bombay) V of 1878, with the offence of keeping mowra flowers
in his possession for ilieit distillation, and was convicted and
septenced by a Second Class Magistrate to a fine of Rs. 30,
Against this decision the petitioner preferred an appeal to the
First (lass Magistrate at Surat, who confirmed the conviction and
sentence.

The petitioner made the present application to the High Court
under its revisional jurisdietion.

ﬂ.&melshu Jehdngirsha for the petitioner.—Mere possession of
the mowra flowers is nob an offence under section 43, clause f,
of the Abkdri Act, unless such possession is for the purpose of
distilling liquor therefrom. It was for the prosecution to make
out clearly that the petitioner’s possession was for sueh purposes.
The petitioner was admittedly a dealer in the flowers, and his
possession was thus satisfactorily accounted for.

Hon. V. N. Mandlik for the Crown.—Under section 53 of the
A'bkéri Act the presumption arises that possession of the mowra
flowers is for distilling liquoy, and the burden of proving such
possesision as innocent is on the person in possession.

Niwdsuds Harinds, J.~In prosectitions under seetion 43 of
the Bombay A'bkdri Act V of 1878, a presumption, under section
58 of the Act, no doubt arises that the personfound in possess
ion of such materials “ as are ordinarily used in the manufacture
of liquor ” was in possession of them fot the purpose of manu-
facturing liquor (section 43, clause f). But such a presumjtion
under ‘that section arises only when the accused is “wunable to
account saﬁsfactomiy for his possession of them.

In the present case it appears, from the Appellate Court's
) Judgment that the accused is a dealer in mowra flowers, and the
only act found against him is that of having sold the mowra
flowers to Khushdl Vajiria, who made an illegal use of them. It
is not alleged that he has used such flowers for the purpose of
- manufacturing liquor. Being a dealer, his possession of mowra
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fAowers in the course of his business is satisfactorily accounted
for. The presumption, therefore, under section 53 cannot be said

Tae PETITION 4 ayise in thig case, and it lies upon the prosecution—no such
OF ¥ “ - - ,
Liupa Koxa. presumption arising—to make out that the accused had in his
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possession mowra flowers for the manufacturing of liquor. The
prosecution has failed to make it out.

The Magistraté from the evidence of the liquor-contractbr’s
man, that illicit distillation is common in the Bulsdr Télnka,
presumes that the accused in this case kept the mowra ﬂowers
in his possession with the intention of using them for illicit dis-
tillation by himself or by other persons purchasing the same
from him. We are unable to follow his rcasoning. Also it is
ovident that the accused cannot be held responsible for the use -
made by purchasers of the materials after they have passed fr¢in -
his control.

s

The statement of the Magistrate in his judgment, that the
mowra flowers are not used in the district as food for men or .
animals, is contrary to the statement on oath of witness No. 23
(Chotéldl Vasandds), - :

The conviction and sentence ave teversed. Fine, if levied, to
be repaid. ‘

-

Oonviction and sentence sct aside.

REVISIONAL CRIMINAL,

Before My, Justice Nandbhai Hariddsand Sir W, Wedderburn, Bart., Justice.
o - Inre Tus PETITION or RAKHMA'JL* _
Fenol Code (Act XLV of 1860), Secs. 353 and 352—Rules or exceutive orders of

- Gavernwment publisked in- Mr, Noirne's Revenve Hond Book—Impyessment of
carts for the use of Government gfficers, how far legal, ) I

- Therules or executive orders of Government printed at pages 26and 27 of
My Nairne's Revenue Hand Book have not the force of law, and a public ser,vé;nt,'
-aoting in obedience thereto, camot be considered as acting in execntion of hig c'lui;j
as & publio servant, if his act is otherwice Mllegal. ' R
Accordingly, where on a complaint by & sepoy in the Revenue Departinent de-
puted by  forest sottlement offcer to impress some carts for theuse of the Jatter,

* Review Petition, No, 51 of 1885, -




