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]]efoi'c Sir (Jharles Sargerd  ̂Knight^ Chief Justice, and Mr. Justice Birdmod.

ISS.I. MAHOMED M U SE A '̂D others, (oeigisa l P la in tiffs ) , A p p ella n ts, v .
June IS . J I J I B H A I  B H A G V A 'X  a.\i> o t h e b s ,  ( o r i g i n a l  D e f e x d a i ^ t s ) ,  E e s p o k d e n i s ^

Mortgage—Itcdenipdoii— (JHerofi-i condition in m.ort<jug<i d'̂ ed —Condition tlial ajier
rvdeinpiiou ike vmrt<ja‘jc<: ithoidd continue in 2)0ssi'.sd07i as per/zefira? tenant not
eilfvreeahk.
A coiulttion ill a mortgage, tbat if tlie raortgagox’ redeems the propei’ty tlie 

mortgage riglit should be cxtiiigaished, but that the property should for ever 
remain iu the poissession of the mortgagee on his paying a iixed rent, is a con­
dition -which cannot be enforced in a Court of Eî uity.

This was a second appeal from the decision of C. E. G. Craw­
ford, Assistant Judge (F, P.) of Surat at Broacli, confirming the 
decree of R. B. Krishnmukhnim A. Mehta, Subordinate Jutjlg’e 
(2iid Glass) at Vd.gra.

The material facts of the ease are as follows —

The plaintiffs sued to recover from the defendants possession 
of ccrtain lauds which they (the plaintifts) alleged they had pur­
chased from the owners by a deed of sale dated 29th Sei^tember, 
1877.

The defendants' contended that the lands in question had 
been mortgaged to them on the 18th of November, 1864, by the 
proprietors for Rs. 1^990 on the condition, first, that the lands 
if not redeemed within three years of the date of the mortgage 
were to be considered as sold to them, and, secondly, that even if 
the lands were redeemed, they (the defendants) were to continue 
in possession on paying an annual rent of Rs. 2 per highd.

The Subordinate Judge found both the plaintiffs’ and the defend­
ants’ deeds proved, and rejected the plaintiffs’ claim, holding that, 
though the defendants’ conditional sale was not enforceablej, they 
were entitled to remain in possession under the other condition 
of the mortgage. The Assistant Judge confirmed the decree of 
the SubordinEe Judge, ,

The plaintifts apjiealed to the High C ourt.
Munelishiih JehmigirsMh for the appellant.-—The uaintet"
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I'lipted course of the decisions of this High Court renders tho 
gahihi4ah(hi clau.'?o in the defendants’ mortgage not enforcea.'ble • 
but I sxibmit that the- condition, tliat the mortgagees, even after 
redeinptioii, were to continue in possession as perpetual tenants on 
payment of a iixed reiitab is in derogation of the right of re­
demption, and iH oppressive, and not enforceable in a Court of 
Equity.

iShivnuii T ilM l Bhm uldrhi y for tlie respondents .— The right 
of redemption is not atiected. The defendants bond creates a 
perpetual lease to take effect immediately on redemption. The 
present case is thus distinguishable from the case of Rdriiji v. 
Chiuiv̂ '̂̂  and similar decisions.

S argen t, C.J.— The objection to the condition in the mort­
gage, that if the mortgagor redeemed the land, the mortgage right 
only should be extinguished, and the lands shoxild remain in the 
hands of the mortgagee, he paying a rent of 2 rupees 2^̂  ̂
high/, lias not been dealt with by the Assistant Jiidgê , although 
it was raised bj’' the fourth ground of the plaintiffs’ appeal Such 
a condition, although it does not exclude the right of redennotion, 
fetters it with the onerou.s obligation of accepting the mortgagee 
as a perpetual tenant, and ought not, therefore, in our opinion, to 
be enforced in a Court of Equity.

We must, therefore, reverse the decree, and order that the 
plaintiffs be entitled to redeem within six months from the date 
Of this dccree on payment of the sum of Rs. 1,999, or to stand for 
ever foreclosed. Parties to pay their own costs throughout.

Decree reversed.
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