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Bepore Sl Charles Surgeint, Kiight, Cligf Justice, and My, Justics Birdwood.
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Evidonce—DBowl—Suit on bond the ececution of which is admitied—Consideration =
Burden of proof—Deklhan dgriculturvistd Relief Act (X VIT of 1879), Seca 12
and 15—Practice—Procedure.

. Incases to which the Delkhan Agriculturists’ Relief Act (XVII of 1879) applies,
where a suit is hrought upon  bond the execution of which iy admitted by the
defendant, no strict rule can be laid down as to the party upon whom the burden of
proofrests, If the parties adduce no evidence, the Court must be content with the
evidence of the parties themselves, and endeavour, in the language of section 15 of
the Act, to “satisfy itself”, If it cannot “satisfy itself as to the amount which
should be allowed on account of principal or interest, or both ”, it may, under that
section, direct, of its own motion, that such amount be ascerfained by arbitratien,
Although proviso2 of section 92, and section 102 of the Evidence Act I of 1872,
which eorrespond with clanse 1 of Regulation V of 1827, have nob been repealed,
the intention of the Legislature in enacting the Dekkhan Agmcultunsts Relief Act
{XVII of 1879) clearly waa to relieve the debtor of the necessity of proving failure
of consideration, although admitted in the bond on which he is sued, and the exeeu.
tion of which he admits,

Tuis was a reference by Rédv Séheb Mdnekldl Naroi;mndés,'
additional Subordinate Judge of Sdtdra, under seetion 617 of the
Civil Procedure Code (Act XIV of 1882).

The reference was stated as follows 1

“ The plaintiff sues to recover Rs, 13-8-0, principal, and
Rs. 18.8-0, interest—in all Rs. 27—due upon a bond dated the 11fn
November, 1879. The defendant, while admitting the execution
of the bond, alleges, in general terms, that it was passed in consie
deration of an antecedent liability existing at the time of its

“execution. He contends also in the same way that the amount

mentioned in the bond is made up in part of a sum of money
which was due on account of interest, and which was subsequent.
Ty converted into principal when the bond was passéd, and that
the plmntlﬁ' is not entitled to elaim further interest on such sam.

“2. The defendant’s allegations amount, in effect, to a plea of
uon-liability as regards a portion of the claim, and it, therefore,

-becomes necessary, under section 12 of theDekkhan Agriculturists’

* Civil Reference, No. 1§ of 1865,
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Relief Act (XVII of 1879), as amended by Acts XXIIT of 1881
and XXTIT of 1882, to inquire into the history and merits of the
case from the commencement of the transaction out of which the
suit “has arisen, and to take an account upon the principle laid
down in section 13 of the same Act, The plaintitt does not
produce any accounts to show either that the mouey was paid in
cash, or that the consideration was otherwise made up, and there
is reason o believe that he has none in his possession, as he is a
charcoal vendor by profession, and belongs to a caste which, in
point of intelligence and education, stands on much the same
level with the ordinary kuabi or professional agriculturist, the
ecaste to which the defendant helongs.

“The question, which I beg to submit for the decision of the
Hwh Court, is, whether, when, as in this case, the execution of
the bond is adwitted by the defendant, it does not lie upon the
defendant to show that be has not received the consideration in
cash as set forth in the hond, and that the principal money named
in the bond consists in part of interest converted into principal:
Section 12 of the above Act repeals section 9, clause 1, of Bombay
Regulation V of 1827, which enacted that written acknowledg-
ments of debts shall not be held conclusive as to the amount, if
the defendant ean show that he has not received full consideration
for it ; and section 13, clause (1), lays down that a defendant shall
be debited with such money as may from time to time have heen
2ctually received by him or on his account from the ereditor, and
the price of goods, if any, sold to him by the creditor as part of
the transaction. Whether a particular item or swm of money
was received or not by the defendant from the creditor, isa
question of fact to be determined, T helieve, in much the same

~way as any other disputed question of fact. Under section 1 of
the Indian Evidence Act, the yules contained in that Act apply
to all judicil proceedings, unless a special rule of evidence is laid
‘down in any other statute or enactment., While repealing the
Regulation section quoted above, section 12 of the Dekkhan Agi-
culturists’ Relief Act (XVII of 1879) leaves untouched sec-
tions 92 and 102 of the Evidence Act, and the combined effect of
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both these sections is to reproduce the same rule which was laid *
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down in the repealed section of the Bombay Regulation. See-
tion 13, clause b, of the Agriculturists’ Relief Act (XVII of 1879)
enunciates the principle upon which accounts are to be taken,
bub it does not deal with the question of the burden of proof,
perhaps beeause the Legislature thought that section 106 of the
Bvidence Act was wide enough to enahle the Courts to deal with
each case according to its exigencies. Considering that suits-ave
not mnfrequently brought by one agriculturist against another, or
by -or against persons who, though coming within the definition
of an agriculturist, do not really belong to that helpless and
ignorant class which it was the intention of the Legislature to
take under their special protection, it might well be supposed
that the question of the onus of proof was not dealt with in sec-
tion 13, because the rules contained in the Evidence Act swe
flexible cnough to allow of the burden of proof to he regulated in
each case according to circumstances. Section 13 does not say
that, in making up the account, the defendant is to be debited
with such sums only as should be proved by the plaintiff to have
been actually received by the defendent, and it cannot, thexefore,
be taken to exclude the operation of sections 92 and 102 of the
Indian Evidence Act in cases coming under the Dekkhan Agricul-
turists’ Relief Act. Under the circumstances my own opinion on
the point is that it lies upon the defendant in this case to show
what amount has not been actually received by him from the
plaintiff. Asl entertain some doubt, however, upon the subject,
T beg to refer the question for the decision of the High Court.

« The consideration, by which I am induced to make the refer-
ence, is the difficulty that not unfrequently arises in practice,
when the plaintiff neither produces accounts, nor is able to prove
that the consideration of a bond was paid in cash. In that case
there is nothing to enable the Court to dispose of the case besides
the uncorroborated statements of the parties, and the difﬁculty is
greatly aggravated in consequence of the defendant’s inability, to
point out the particular items to which he objects.  When i;he
burden of proof is laid upon the plaintiff, and he fails to disehdrge.
himself of the same, it might not perhaps be deemed improper, if
the Court dismisses the suit i toto, for a party is bound to prove ’
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.
his case as laid in the plaint, but in that case the suit would Le
dismissed in spite of the defendant’s admission of the execution
of the bond, and of his Hability under it in respect of a greater
portion of the claim. It not unfrequently happens that the
plaintiff is not a professional money-lender, but an agriculturist
like the defendant himself, and has merely advanced a loan to
the Jatter for the purpose of relieving his wants, Not being o
money-lender by profession, he has generally no accounts to
produce in support of his allegation. He is in much the same
position as thie defendant, and fo dismiss a suit, under the circum-
stances, would not, in my humble opinion, be fair, To allow the
suit wlio]ly or in part, would be a work of mere conjecture. The
difficulty, however, woukl be removed if the question of the
buaden of proof is held to lie on the party who wishes the Court
to helieve in the existence of a particular state of things.”

There was no appearance for the parties,

Per Curiam.—In investigating the history and merits of the
case, as required by section 12 of Act XVII of 1879, it is the
duty of the Court to hear what each party has to say, and we do
not think that any strict rule as to the onus of proof can be laid
down for its guidance in such cases. Section 12 of the Act
repeals section 9, clause 1, of Regulation V of 1827, so far as
regards any suit to which section 12 applies. It is true, it does
not expressly repeal the corresponding enactnent contained in
section 92, proviso I, and section 102 of the Evidence Act of 1872 ;
but the intention of the Legislature clearly was to relieve the
debtor of the necessity of proving failure of consideration,
although admitted in the bond on which he is sued, and the exe-
cution of which he admits. If the parties adduce no evidenece, as
would appear to have been the case here, the Court must be
content with the evidence of the parties themselves, and en-
deavour to “satisfy itself”, in the language of section 15 of Act
XVII of 1879. 1If it cannot “satisfy itself as to-the amount
which should be allowed on account of principal or interest, or
both,” it may, under that section, direct, of its own motion, that
such  amount be ascertained by arbitration. We think no other

.answer can be given to the reference.
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