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alone or in conjunction with the plaintiff, in carrying out the
charities and bequests to charity in the testator’s will; and let
the Commnissioner frame a scheme for the future management of
such charitable bequests and charities as have been duly made
and established according to the law and usage in force in
relation to the same.

As the testator has made a will, the provisions of which re-
quire the assistance of this Court to econstrue and determine the
weaning of it, the costs of all the parties to this suit of and
incidental theveto, as well as the costs veserved by the order of
the 28th July, 1884, must come out of the estate; the same to be
taxed as between attorney and client. Leave to apply as advised.
Further costs and further dircetions reserved.

Attorneys for the plaintitf—Messrs, Thakurdds and Dharamist,

Attorneys for the defendants.~Messes, Little, Smith, Freve and
Nicholson ; Tobin and Roughton ; and M. Munshi.

APPELLATE CIVIL.

Before Sir Charles Surgent, Knight, Chief Justice, und M. Justicq Birdwood,
TRIBHOVAN GANGA'RA'M, Prarvtier, v AMINA’, DErFENDANT.¥
Account stated—Khdta, suit on a—Limitdtion—dcknowledgmeni~—Construction,
A khdte consisting of one item only on the debit side, and bearing the mark of
the debior, Zeld to he a mere acknowledgment, and not an account stated. -
-Tuis was a reference by Rév Sdheb Sakhdrdm M. Chitale, Sub-
ordinate Judge of Mahdd, under section 617 of the Civil Proce-
dure Code (Act XIV of 1882)
The veference was stated as follows :—

“ The plaintiff sues to recover from the defendant Rs. 16 as
principal, and one rupee and six annas as intérest, on a khite
exeeuted to the plaintiff by the defendant on the 10th of March,
1882

“Copy of an aceount  signed by the defendant i in a book
beigngma to the plaintiff, Tribhovan Gangdrdm Gujar, deceased
‘ * Civil Reference, Ko, 14 of 1885,
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“The account of Aming elivs Bendu, wife of Dhakalya Mdnkar,
inhabitant of Dhavli, under date the 5th of Fiilyun Pudyw in
Shake 1803 {10th March, 1882).

o Cr Dr.
Rs. 16 0 0 Balance, claimable, as
taken from page 15,
Rs. 16 0 O Sixteen in cash through
herself.
AminaaliesBendu, wife
of Dhakalya Méankar,
The mark of arosary
made by her own
hand.  The hand-
writing of Ramshet
Jairdm Shet Marwe,

“The plaintift’s pleader has contended that a suit will He ou

such a Lhdte. Hehas argued that an implied promise to pay the
-amount mentioned in the Zhdie must be presumed. It has,
however, been often held that a bhdte, like the original of exhibit
A, is nothing more than an acknowledgment of a debt—Chowks?
Himutldl Hortoulubhdds v. Chouksi Achrutldl Harivulubhdis®
and Rdmjs v, Dharind®. It follows from this that the bhdia is
not a contract, and the plaintiff can, therefore, have no right of
action on that document. If the khdéa is to be relied upon as an
agcknowledgment of a debt, and for showing that it gave to the
plmntlﬂ a fresh period of limitation, the suit must be brought on
the original canse of action, and not on the acknowledgment, The
plaintiff has produced a copy of a former khdta, and the copy has
been recorded as exhibit B. What I have said above as to the
copy marked A applies also to thiseopy. I am, therefore, of opin-
ion that the plaintiff cannot sue on the khdita, of which exhibit A
isa copy. In the judgment recorded in Civil Reference.Np. 36
of 1883 it has been said as follows:—° The plaintiff sought to
recover a debt due to him. The Khdfa might serve as evidence
of the existence of that debt, although not as the basis of it
* k ¥ Mathur Dimodar Gujar v. Krishnashet Bibshet®, The
(1) Printed Judgments for 1883, p. 50. ® L L, R., 6 Bom., 683,

) Printed Judgments for 1883, p. 297,
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plaintiff s pleader has next contended that the khdbu, of which exhi-
bit A is a copy, is an account stated, and that a suit will lie on it,
The question as to whether a *hite, like the original of exhibit
A, is an ‘account stated’, has been considered by the Honourable
High Court in application No. 99 of 1852, under its extraordinary
Jurisdiction—Ndhanibai v. Nathu Bhau®. I am, therefore, of
opinion that the khdte, of which exhibit A is a copy, is not
an ¢ account stated’, and the plaintiff cannot sue on that doeu-
ment. The plaintiff must sue on the original cause of action, and
may give such Ahdtds in evidence to show that his suit is
within time.

“ Suits ou such Lhdéds are often brought, and the plaintiffs in
their plaints say that causes of action accrued to them on the
days on which such khdtds are executed. I,however, entertaifl a
doubt as to the correctness of what I have said above. This is a
small cause suit, and I, therefore, refer the following points to
the Honourable High Court for their decision, under section 617
of the Civil Procedure Code of 1882.”

There was no appearance for the parties.

SanGENT, C.J.~The Subordinate Judge is right, in our opinion,
in treating the khdte in question, which consists of only onc
item, as a mere acknowledgment, and as not amounting to an
account stated, See the case of Nehdnildi v. Nithu Bhau®.

1 L L, R., 7 Bom., 414,

APPELLATE CIVIL.

Before Sir Chartes Surgent, Knight, Clief Justice, and My, Justice Birdwood.
WA'LA HIRAJL PLaINTIFF 9. HIRA' PATEL, DEFENDANT*

- Cicil Procedure Code (det XIV of 1882), See. 266—ditnchment and sale of arms
in execution of o decree by Ndzir of the Couri—Adrms det XI of 1878, Sec.
Cl. (b}, and See. 5—Public servant, sale of arms by, :

The sale of arms by the Ndzir of the Court, in execution of a decree, i a aale
by a public servant in discharge of his duty, and is, therefore, excluded by seatmn
1, <1, (%) from the operation of the Indmn Arms Act XT of 1878,

* Civil Refe1euce, No. 16 of 1885,



