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alone or in conjimctiou with the plaintiif, iu carrying out thc 
charities and bequests to charity in the testator’s w'iil; and let 
the Commissioner frame a scheme for the future management of 
such charitable bequests and charities as have been duly made 
and established according to the law and usage in force in 
relation to the same.

As the testator has made a will, the provisions of which re
quire the assistance of this Court to construe and determine the 
meaning of it, the costs of all the parties to this suit of and
incidental thereto, as well as tho costs reserved by the order of 
fche 28th July, 1884, must come out of the estate; the saiuQ to be 
taxed as between attorney aud client. Leave to apply as advised. 
Further costs and further directions reserved.

Attorneys for the plaintitf.—-Messrs. Thdhimids and Dhanwm^

Attorneys for the defendants.—Messrs. Little  ̂Smith, Frerc and 
Mwhohon; Tolm and Boughton; and M. Muwhi.

APPELLATE OIYIL.

1883. 
June 18.

Before Sir Charles Sargent, Knight^ Chief Justice, and 3£r. JusiicQ, Birdicood, 

; TRIBHOVAN GANGA'EAM, Plaiittiet, zv AMINA^, Defekbant.*

Accountstaied-—Khdta, suU on a—Lvnitdtion—Acknoioledgmeni—Gonstruct'mu

A IMta consisting of one item only on the debit side, and bearing the mark of 
tlie debtor J hdilto be a mere acknowledgment, and not an aecount stated. *

This was a reference by Eav Saheb Sakharam M. Chitale, Sub
ordinate Judge of Maha4, tinder section 617 of the Civil Proce
dure Code (Act XIV of 1882).

The reference w'as stated as follows
The plaintiff suas to recover from the defendant Es. 16 as 

pm«%>#, m done rupee and six annas as interest, on a Jdidta 
executed to the pMntiiS by the defendant on the 10th of March, 
1882.'

Copy of an account signed by the defendant in a book 
belonging Io tho plaintiff  ̂TrilAovan Gang%4m Gujar;, deceased 

* Civjl Eeference, Ho* 14 of 'lS80.
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“ The aeeoimt.of Amiiui aUas Beiidu, wife of DliakalyaMiiokar, 5S83,
iiiliabitaiit of midor date the 5th of Fdhjiui Viidya in tribhotax

ISOS (lOth March, 1882). Gangakam

Cr. Dr. AmisA.
Rs. IG 0 0 Balance, elaimahle, as 

taken from page 15*
Rs. 16 0 0 Sixteen in cash through 

her.self.
Amina a K-asBendu, wife 

of DhakalyaMcinkar,
Tlie mark of aiosary 
made by her own 
hand. The hand
writing of Ramyliefc
Jairam Shet Mar we.

“ The plaintifi’  ̂ pleadei has contended that a suit will lie ou 
stich a liMki. He has argued that an implied promise to pay the 

■ amount mentioued in the hMta must be presumed. It lias  ̂
however, been often held that a hJidta, like the original of exhibit 
Aj is nothing more than an acknowledgment of a debt— Chowksi 
Himutkil Harmdiibhdds \\ Chowhsi Acknitldl HarmduMdds^ '̂  ̂
mid Mdmji \\ l)Iicmnd -̂K It follows from this that the is
not a contract, and the plaintiff can, therefore, have no right of
action on that document. If the hlidta is to be relied upon as an 
acknowledgment of a debt, and for showing that it gave to the 
plaintiff a fresh period of limitation, the suit must be brought on 
the original cause of action, and not on the acknowledgment. The 
plaintiff has produced a copy of a former Ididta, and the copy has 
been recorded as exhibit B. What I have said above as to the 
copy marked A  applies also to this copy. I am, therefore, of opin
ion thftt the plaintiS cannot sue on the Mata, of which exhibit A  
is a copy. In the judgment recorded in Civil Reference 36 
of 1883 it has been said as f o l l o ws ^  The plaintiff sought to 
recover a debt due to him. ThQ lchdta might serve as evidence 
of the existence of that debt, although not as the basis of it 
*  *  — Mailmr JDdmodar Giijdr v. Krishmshet BdhsIt00K The

(1) Printed Jiulgments for 1883, p. 50. I. L. B., 6 Bow.i 683s
(3) for 18^, p. 297,
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T b i b h o v a n

Gasgakam
V,

A mina .

plaiiitifi'K pleader lias next contended tliat tlie Tchdki, oi whicli exlii- 
bit A is a copy, is au accomit stated, and that a suit will lie ou it. 
The question as to whether a hluita, like the original o£ exhibit 
k} is an ‘ account stated’j has been considered by the Honoiirable 
High Court in application No. 99 o£ 1882, nnder its extraordinary 
jurisdiction—Ndhdnibai v. N'atJm Bhdû ^̂ , I am, therefore, of 
opinion that the kJuU(f.i of which exhibit A  is a eopy, is not 
an *■ account stated’, and the plaintiff cannot sue on that docu
ment. The plaintiff must sue on the original cause of action, and 
may give such hhdtds in evidence to show that his suit is 
within time.

“  Suits on such hhdtds are often brought, and the plaintiffs in 
their plaints say that causes of action accrued to them on the 
days on which such Tchdtds are executed. I,however, entertaifl a 
doubt as to the correctness of what I have said above. This is a 
small cause suit, aud I, therefore, refer the following points to 
the Honourable High Gourt for their decision, under section 617 
of the Civil Procedure Oode of 1882.”

Tliere was no appearance for the parties.
S argen t, O.J.— The Subordinate Judge is right, in our "opinion, 

in treating the hhdta in question, which consists of only one 
item, as a mere acknowledgment, and as not amounting to an 
account stated. See the case of N'dhdnihdi v. Ndtlm

a I. L. K., 7 Bom,,

APPELLATE OIYIL.

, -isss, /•
'■/we 18.

■ 'M fm  Sk Charles Sargent, Knight, Chief Just ice, and Mr. Jmtiee Birdwood.

W A 'L A  H IE A JI, P la ik iu 'f  v - H IR A ' P A 'T E L , D efen d an t.*

‘& n l P'rmi.iureCode {Act X IY  of 1882), Sec. 266—Atta^meni and scUe of arnis 
itt txm tw K .ofa decree hy M sir  of the Court—A iim  Act X I  o f  1878, See, 1, 
OL(h), m d Sec, ^ P u b lic  sermntfsak of arms hy. • :

Tlie sde of arms by tke K&ar of the Court, in execution of a decree, ia a salis 
by a pubUe in diseliarge of Ms duty, aud is, therefore, excluded by
1, from tie onewtion of tlie Indian Anns Act XI of 1878.

*  C i v i l  R e fe re n c e , F o *  16  o f 188 6 ,


