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Barvi Kuiy auy opinion as to the relevancy of the second issue which has
Divo Endy

1885, We must, therefore, (but without heing supposed to express

7 bezn asked for by both the pleaders), send the case down for the
Brmxv 84zss. Quhordinate Judge with appellate powers to find ow the following
IS8UES tneme '

1. Whether Pitkar purchased in good faith and for value
from Fadke ?

2. Whether the respondent purchased in good faith and for
value from Patkar ?

And if either of these issues be found in the negative, then
to find

3. What is still due on the mortgage to Ab4ji ?

And to send the findings to this Court within three months.

Both parties to be allowed to give fresh evidence on the abeye
issues. :

Issues sent back for tricl.

APPELLATE CRIMINAL.

Defore Ma. Justice Niindbhdai Haridds and Sir . Weddevburn, Dait., Jusiice

1583, THE GOVERNMENT OF BOMBAY, Arperrant, v DOD YA‘MA BIN
Jrne 18 BASA'PA’, ResroxpENT.*

Armg—Dossession of arms—Bddami Taluka—Indian drms 4¢t No, XI of 1878,
Sees. 15 and 19—Aci XX XT of 1860, See. 32, Cls. 1 and 2,

Clause 2, section 32 of Act XXXI of 1860, relating to the manufacture, importa~
‘tion, and sale of arms, did not apply to the Baddmi Tdluka of the Kalddgi Col
léctorate at the time when the Indian Arms Aet No, XY of 1878 came into force;
and the notification of the Govermment of Bombay, No. 1112, of the 19th Feb-

ruary 1878, which declaves that the provisions of Act XXXI of 1860 as modified
by Act VIof 1860 arve in force in BAd4mi amongst other places, i3 not an order
of disarmament under clause 1, section 32 of Act XXXT of 1860, .Tu the absehce,
therefore, of s notifieation, under section 15 of Act XTI of 1878, extending, with
- the previous sanction of the Governor Gerneral in Council, the provisions of the

section to Biddmi, the possession of arms withont a license { in that tdlnka it noﬁ
gumshable under section 19,

- Turs was an appeal by the Government of Bombay, under
seetion 417 of the Code of Criminal Procedure, Act X of 1882,

* Criminal Appeal, No, 2 of 1385,
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against the order of E. MacCallum, ¥irst Class Magistrate of
Kalddgi, acquitting Dodydma hin Basdipa of the chavge of being
in possession of arms without a license, under section 19 of the
Indian Arms Act XT of 1878, in the tdluka of Biddami.

- The reasons given by Mr. MacCallum for acquitting the ac-
cused were thus stated by him —

“ Government notification No. 1112 of 19th Fehruary, 1878,
at page 178 of the Bombay Government Guzette, does not ap-
pear fo me to bring the possession of swords or daggers under
seetion 15 of Act XTI of 1878, Section 15 of Act XI of 1878
applies only to places to which section 32, clause 2, of Act XXXI
of 1860 was in force, or to which Government specially extended
this section ; the words “ this scction” seem to me to apply to
gection 15, and T cannot find that it has ever been specially ex-
tended to any télukds in this district.

“Tf it has not been so extended, then it only applies to places
in which section 32, clause 2, of Aet XXXT of 1860 was in force
when Act XTI of 1878 came into force ; and section 32, clause 2, of
‘Act XXXI of 1860 was only in force in places in which an order
for a geneval search for arms had been issued under Act XX VIIT

of 1857.

« Before taking up a case under section 15 of Act XTI of 1878

1 must, I think, satisfy myself either that section 15 has heen
specially extended to the place in which the sword was found, or

"else that section 32, clause 2, of Act XXXI of 1860 was in force
on the 1st October, 1878, on which date Act XI of 1878 came

into force; and as thab clause and section ouly applied to places

in which an order for a general search for arms had heen made,

Ibmustbe satisfied that such an order had been issued before

Act XXXI of 1860 came into force, Government notification
No. 1112, dated 19th February, 1878, notifies that Act XXXT of

1860 was in force on that date, but I do not think such a notifi-

cation proves that a general search for arms had heen made pre-

vious to the date of Act XXXI of 1860 eoming into force. It

‘geems to me that, before taking up a case under section 15, T
must either have the notification specially extending the .seq-

Ta GoveRy-
MENT 0T
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 tion to the tilukds hefore me, or else the order or a certified

Trz Govern. copy of ib for a general seareh for arms in the tdlulkds,

MENT OF
BoMBaY
('8

Dopyana,

“The legal maxim is that penal' enactments are to be strietly
construed ; and I do not think I am justified in assuming, be-
cause Government assert that Act XXXT of 1860 was in foree
in 1878, that a general search for arms had been issued before
that Act came into force.”

Riv Siheh V. N. Mandlik, Government Pleader, for  the
appellant.—The question is, whether section 15 of the Indian
Arms Act XI of 1878 isin force in Béddmi. No Government
notification under this section seems to have been issued, nor
am I able to ind any specific orders of Government disarming
the tdluka, or directing a search for arms. To show that Biddmi
Tsluka is a place to which section 32, clause 2, of Act XXXI
of 1860 applied at the time when Act XI of 1878 came into
force, I rely on the declaration made in notification No. 1112 of
19th February, 1878, in which Baddmi is mentioned. By a
Government civeular order of 2nd August, 1857, the M: agistrate
of the District of Belgaum, in which Biddmi was then situated,
was given discretionary powers to disarm his district. It does
not appear whether the distriet, or any portion of it, was ever

- actually disarmed.

There was no appearance on behalf of the accused person.
Cur. adv. vuli,

Junc18. WEDDERBURY, J.—In this case the Government..
of Bombay appeals against an order of acquittal passed by
Mr. Mac Callum, First Class Magistrate of Kalddgi, in the case
of Dody4ma bin Basépa charged, under qeeﬁmn 19 of Act XI
of 1878, with having in his possession a sword, in contravéntion
of the provisions of section 15 of the Act. The possession of
the sword by the accused is not denied, But it appears that,
in the opinion of Mr. MaeCallum, such -possession: ig not an

offence within the Badémi T4luka, where the accused resxdes, and ‘
where the alleged offence was committed,

The prohibition to possess ams is apphca,ble under sectmn
15 to— '
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{1) Any place to which section 82, clause 2, of Act XXXT of-
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1860 applied atthe time Act XTof 1878 came into force ; and,— Tue Goverx-

(2) Any place to which the local Government, with the pre-
vious sanction of the Governor General in Council, may by
notification in the local official gazette specially extend the
section.

It is not alleged that a notification under the second altern-
ative has been issued. The point, therefore, for determination is,
whether section 82, clause 2, applied to the Bddami Tdluks at
the time when Act XI of 1878 eame into force ?

On referring to section 32, clause 2, it appears that the possess-
ion of arms is therein made nnlawful—

o {a) Inany place which the Executive Government of the
Presidency has, under clause 1, ordered to he disarmed, such
order to be published (vide clause 5)in the official gazette ;
and—

(Zi) In any place in which an order for a general search for
arms has heen issued, and is still in operation under Act
XXVIII of 1857. Such a search is authorized by section 24
of Act XXVIII of 1857, which provides that the Executive
CGlovernment of a Presidency may order a general search for
arms to be made by any officer or persons named in such order
in any district or place specified therein.

Reading these sections together it seems clear that section 32,
clause 2, can be said to apply, in any specific sense, to the Bad&mi
T4luka only if one or other of these conditions has been fulfillad,
that ifsﬁ if either—(a) an order of disarmament has been duly
published, or (b) a general search for arms has been ordered,
such ovder ineither case making specific mention of the Bdddmi

Thluka. \;,iﬁ@eé any such order exist? With reference to this
“point, we have been referred by the learned Government Pleader

‘to ‘a notification in the Gowernment Gazeite, No. 1112 of 19th

February, 1878. This notification declares that the provisions

of Act XXXI of 1860 (relating to the manufacture, importation,

and sale of arms and a.mmumtmm, and for rewulabmg the right

.to keep and nse the sa;me, and o give the power of disarming
B Eldwel
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in certain cases), as modified by Act VI of 1866, are in force in
certain specified places and distvicts, among which the Baddmi
Tiluka is mentioned. There is nothing to show under what
section and for what purpose this notification was issued about
three weeks before the new Arms Act (XI of 1878) was passed.
The learned Government Pleader is not able to enlighten us on
this point ; and the notification, so far as the paragraph above
quoted from it is concerned, appears to us to be without effect, ‘
beeanse under sections 54 and 55 of Ach XXXT of 1860'that Act
came into force from 1860 throughout British India, and was (with
trifling modifications) continued in force by Act VI of 1860
until repealed by section 3 of Act XI of 1878. It was, therefore,
surplusage to declare the Act to be in force in certain specified
localities. Whatever its objeet or intention may have been,.the
notifieation cannot be construcd as an order of disarmament under
section 32, elause 1, of Act XX XTI of 1860. I, no doubt, refers, in
the way of recital, to the power of disarming “ in certain cases”,
but it docs not purport to issue the specific order without which
the disarmament cannot be effected. ~ We have further been
veferved to a civeular, dated 2nd Angust, 1857, addressed by the
Chief Seeretary to Government to the Magistrate of Belgaum,
within which distriet the Bdddmi Taluka was then included,
conveying cevtain diseretionary powers to disarm. But this
civenlar cannob be regarded as an ovder for a general search for
arms under section 24 of Act XXVIIT of 1857, as this Act was
not passed until the 11th of September, 4. ¢., more than a month
after the circular was issued. It appears, thevefore, that section
32, clause 2, of Aet XXXI of 1860 did not apply to the Badémi
Téluka ab the time when Act XI of 1878 came into force,

The. Honourable Rdv Siheb has taken time to search for
specific orders of the kind above referred to, but has not heen
able to point them out to ns,  We are, therefore, of opinion that
the appellant has not shown that the view taken by the Flrst
Class Magistrate is incorrect ; and we reject this appeal, |

Appeal di smissed,



