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APPELLATE OIVIL.

Before Sir Charles Sargmiit Knight^ Chief Jusiifie, and Mr, Jimtice BmiwomL

B A IV A ' K H A 'N  D A 'U D  K H A 'N  (origin al P la k t i f f ) ,  A p p e lla n t, i\ ' jsSo.
B H I K U  S A 'Z B A ' ( o b ig i s a I /  DErEiJDAtJi), B e s p o k d e n t ,^  j m i e  i g ,

LmUatioH~Mortgage~~Medeinpimi—SuU agamst purclmerfrom, mortgagee—Pur- 
chase m good fmth—LimUation Act IK  o f  1871, Sch, II, Arts, 134 ami 148 
-—LliniUation Act X V  o/1877, Sch, II, Art, 134, ami Sec, 2.

Under the Limitation Act IX of 1871 the pei'iod of limxtatioa for suits to re- 
cov'er possession, of property purchased from a mortgagee depended upon the good 
faith of the purchaser. A suit against a purchaser in good faith was barred after 
twelve years from the date of the purchase, under article 134 of Schedule II. In 
other eases a suit might be brought against the purchaser within sixty years from 
the date of the mortgage, under article 148 of Schedule II. Article 1S4 of the 
later Limitation Act XV of 1S77, by the omission of the words “ iu good faith”, 
nmUes twelve years from the date of the purchase the period of limitation for all 
such suits, without reference to the question of good faith on the part of the pur* 
chaser. Tho result is, that, iu cases of a purchase not in good faith from a mort* 
gagee, the period of limitation allowed by Act XV of 1877 for a suit to recover the 
property is shorter than the period allowed by Act IX of 1871 j and, consequently,
•under the provisions of article 2 of the Limitation Aet XV of 1877, the plaintiff 
in such a suit has two years itma the 1st October, 1877.

T h is was a second appeal from the decision of M. N . N^na- 
vati, Pirst Class Subordinate Judge (A. P.) at Th^na, reversing 
the decree of the Second Class Subordinate Judge of Pen.

This suit was filed on the 1st May, 1879, for the redemption of 
certain property. The plaintiff alleged that his father mort
gaged the said property on the 3rd of February, 1841, to Ab£ji 
Lixnaye, whose heirs sold it on 14th May, 1857, with other pro
perty ill Rdgho Bhikaji Fadke’s name to Bhdskar Patkar and 
B^laji Patkar; and that the Patkars sold it again to the defend
ant on the 9th of June, 1862.

The defendant contended that the sale to him was not merely
of the mortgagee’s interest, but of the entire property, and that 
the plaintiffs suit was barred by the Limitation Aet.

The Court of first instance held that the defendant knew of 
the mortgage at the time of the conveyance io him, and tbat the 
ipkintift, as representing the mortgagor, was entitled to redwm 
within sixty years of the date of the original mx)rtgag^



1885. The Appellate Court reversed the decree, holding that article 
BaiyaKkas 134 of Schedule II of the Limitation Act X V  of 1877 applied, 
Daud̂ Khak that, as the suit was not brought within twelve years of tho 
BhikuSa7<ba. defendant’s purchase, it was barred,

The plaintiff appealed to the High Oourt,

MdJddev CMmidj i A'pte for the appellant.— This suit is not 
barred. Under the Limitation Act IX  of 1871, art. 134*, a mort
gagor’s suit against a purchaser in good faith from a mortga
gee was barred after twelve years from the date of the pur
chase ; but against a purchaser, who did not purchase in good 
faith, a suit might be brought within sixty years from the date 
of the mortgage, under article 148. Tlie question of good faithj 
therefore, determined the period of limitation under that Ac ,̂ 
But the words “  in good faith” are omitted from the corresponding 
article 134 in the later Limitation Act XV of 1877; so the question 
of good faith on the part of the purchaser does not arise in cases 
to which this Act applies; and, whether the purchase was hotid 
fide or not, the suit is barred after twelve years. The result is, 
that ill the case of a purchase not in good faith, to which Aet IX  
of 1871 applies, the period of limitation, which was sixty years 
from the date of the mortgage under Act IX  of 1871, dias been 
shortened to twelve years from the date of the purchase by 
Act XV of 1877. This fact makes section 2 of Act XV  of 1877 
applicable to the present case, and under its provisions the 
plaintiff has two years from the 1st October, 1877, and̂  therefore, 
this suit, which was filed on the 1st May, 1879, is in time,

Qlmmshdm Nilkanth NMkarni for ^he respondent.-—The case 
is not governed by Act IXof 1871, but by Act XV of 1877. Sec
tion 2 of the latter has, thereforê  no application, and the suit is 
barred. The sale to the defendant was of absolute property. 
Even if the purchase were in bad faith, article 134 of Schedule H  
of Act X ?  of 1877, which prescribes a period of twelve years, 
applies.

Sargent, 0, J.—Article 1S4 of the Limitation Act X V  of 187| 
wmld,pnmd fmief he applicable to the ease; but the attention 
of the Subordinate Judge with appeUate powers would appear
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not to have been drawn to the latter part of section 2 of Aet
X Y  of 1S77, which provides that when the ‘'period of limiiatioii Ba iv a  K h a s

prescribed by, the Act is shorter than the period prescribed by
the Limitation Act IX  of 1871  ̂the suit may be brought within
two'y'ears after the 1st October, 1877j miless where the period
prescribed for such suit by the same Aet shall have expired before
the completion of the said two year.s.”

By article 134 of Act IX  of 1871 the period in the case of a 
hond-fide purchaser for value from a mortgagee is twelve years 
from the date of the purchase, and, therefore, if the respondent 
is to be regarded as such, the period of limitation would ]iot 
be affected by article 134 of Act XY of 1877. But, assmn. 
ing that the respondent cannot be treated as a hond-fdc pur
chaser for value, article 148 of Act IX  of 1871 would have 
been applicable before Act X Y  of 1877 was passed. See 
the remarks of the Privy Council in Rdddvalahh Das v.
James Scott Elliott '̂̂ '̂ ; and the plaintiff would have had sixty 
years from the date of the mortgage to redeem as against the 
respondent; whereas, owing to the omission of the words “ in 
good faith ” from article 134 of Act X Y  of 1877, the period of 
limitation prescribed under that Act would be twelve years from 
Fadke’s sale to Patkar, through whom the respondent claims;
Fadke liaving purchased, as is elear from the terms of the 
conveyance to him, only the rights of the original mortgagee 
and nothing more. The period of limitation for recovering the 

-land would, therefore, in that ease have been shortened by 
ActXY of 1877, and the mortgagor would be seriously prejudiced 
if that law were applied to him. Section 2 of Act X Y  of 1877 is, 
under these circumstances, we think, applicable,— the object of 
that section being, as stated by Melvill, J., in Ichhdshanlcar w 
KilM%  to extend for two years the benefit of the old law 
in cases in which a plaintiff would be prejudiced by the appli. 
cation to his case ofj the provisions of the new law, and would 
prevent the plaintiffs suit, which was filed on the 1st May, 1879 
•—i.e.; within two years after 1st October, 1877:—from being 
tex ed *

(i) 6 Beng.L, E.J S43. I. L, B,, 4 Bomfi at S8,
b 64S-6

Y O ^  I X . ]  B O M B A Y  S E E I E S ,  4 ? ?



18SS, We mnstj.tlierefore, (but witlioiit l3eing supposed to express 
BAirA KhIn any opinion as to the relevancy o£ the second issue which has 

heaii asked for by both the pleaders), send the case down for the 
BHiKuSizBi. gixijordinate Judge with appellate powers to find on the following 

issues
1. Wliether Patkar purchased in good faith and for value 

from Fadke ?
2. Wliether the respondent purchased in good faith and for 

value from Patkar ?
And if either of these issues be found in the negative, then 

to find
3. What is still due on the mortgage to Abdji ?

And to send the findings to this Court within three months. 
Both parties to be allowed to give fresh evidence on the aboye 
issues.

; Issues sent bach fo r  trial.
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Before Mr. Justice ^Yinahhdi Haridds and Sir IF. WedderJ)urii, BaH., Justice 
ISSo, THE GOYEBNMENT OF BOMBAY, Appellant, -z?. DOBYA'MA ,

June IS. BASA'PA', Eespondknt.*

Arms—Possession of arms—Bdddmi Tdhika—Indian A rms Act No, X I  o/1S7S, 
Btcs. IS and 19~Aci X X X I  of I860, Sec. 32, Cls. 1 and 2.

Clause 2, section 32 of Act XXXI of 1860j relating to the manufacture, importa-'-- 
tioQ, and sale of anas, did not api)ly to tlie Bjidaini Tslluka of the KalMgi Col- 
lectorate at the time when the Ittdian Arms Act No, XI of 1878 came into force; 
aad the notification of the Government of Bombay, Ko. 1112, of the 39th Feb- 
rimry 1878, which declares tbat the provisions of Act XXXI of 1860 as modified 
by Act VI of 1S6Q are in force in Baddmi amongst other places, is not an order 
o! disarraameut under claitse 1, section 32 of Act XXXI of 1860, . In the absence, 
therefore, of a notification» under section 15 of Act XI of 1878, extending, with 

~ the previous sanction of the Governor General in Council, the î rovisioiis of the 
seetion to BAdimi, the possession of arms without a license in that tiluka is not 
fumshable, tinder section 19, '

This was an appeal by the Government of Bombay/under 
section 417 of the Code of Criminal Procedure, Act X  of 1882,

* Crim inal Appeal, Fo. 2 of 1885,


