
1885. farmer may apply to the Colleetor to recover such amount on his
Narayan behalf; and the Collector may, in his discretion, recover such

iCALGpSui s<mount as if it were an arrear of land revenue,’'. Such a pro^dsion

S ikhIr 4m he superfluous, and would not, probably, have found a place,
Nlsir Kobe- in the A'bkdri Aci; if the toddy drawn from toddy-producing trees 

‘ ' had been held by the Legislature to be lan d” within the mean­
ing of any existing enactment.. And although the farmer has 
the right of applying to the Collector^ the section expressly re­
cognizes his right also to recover the amount due to him "b y  
suit in the Civil Court or otherwise-.” I t  was not, apparentlyj 
the intention of the A ct to affect, except as provided by section 67, 
any right to seek a remedy by civil suit which might belong 
either to the farmer or to the person to whom any duty was 
payable.

The costs of this reference should be dealt with by the Sub­
ordinate Judge when disposing of the case.
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A P P E L L A T E  C I V I L .

Before Mr. Justice Birdwood and Sir TT. Wedderhum, Bart, Justice.

SAKHA'JSA'MGOVIND KA'LE, Applicant,i-.DA'MODAE AKHA'RA'M 
AM  .  GUJAR ■ KESO OOVIND iJ-ANDGIRI, ■ Opro^rEm'.*

I>ecree—E£caitmi~-Scdeln execution, thejtuhjmnt-dddor lelng ignorant o f  the execu­
tion jn'oceedin^s th'Ovgli the. fraud of the decree-holder—Sritinf/, aside 2>roeeeding,<i 
in execution—OivU Procedure Code {X lVofl882J, Secs. 244, 294; 3 il—Bejparate, 
m -L lniitation  Act X V of 1877, Sch, II  ', Art. 166.

In 1879, B. obtained a decree against S* S. gave security for the satisfaction of 
tiie decree, wlierettpoia D; agreed not to take proceedings in execution. In breach 
pf this j^reement, D. in the same year applied for execution, and sold certain im- 

proj»erty belonging to S., of which K. became the purchaser, K> did not 
apply for possession nntil 1883, in which year he applied for and obtained possess* 
ion of the property. S., alleged that he then for the first time became aware of 
the sale, aud that by.the fra\id of D, and K. he had been kept in ignorance of the 
asecution proceedings taken by D. in breach of the above-mentioned agreeinent, and 
within thirty days after K. obtained possession, he (S.) applied for a reversalt>f 
the orders which Imd been passed in the aforesaid fraudulent proceedings. TM 
Subordinate Judge held that the application was barred by article 166 of Schedal  ̂- 
II of the Limitation Act XV of 1877, and referred the applicant to a separat*̂  
suit to set aside the sale. On application to the High Court, ;

* Extraordm ary A iJp lication, No, 93 of 1884.



on ihe authority of Pu/mtjpe v, Kdnaih 0) that a separate suit would ISSo,
not lie, and that the relief sought by S. could only be oMained, at ail events as ‘~T''T '~.........
sgaiastD., by aa application uuder section of the Cini Proecaiire Code '
{XIV of 1882). KkVE

V
m id, also, that article 1G6 of Schedule II of the Limitation Acfc XV of 1S77 D.m omn

did not apply. That article as amended by section lOS of Act XII of 1879 only Aicii-UiUi
applies to applications made under sestion 311 or section 294 of the Civil Proce. k S o gViS u 
dare Code seeking to set aside a sale on the ground of a material irrognlarifcy in Hajjbgiei* 
publishing or conducting the sale, or on the ground that the decree-liolder has 
purchased without the permission of the Court,

This was an application for the exercise of the Court’s extra-* 
ordinary jurisdiction.

Damodar Akhdiram Grujar obtained a money decree for Es. l.SO* 
and costs, against the applicant Sakharam G ovind Kale on the  
IQth of December, 1 8 7 7 ; and on the 23rd o£ February, 1878, 
applied for execution of the decree by the sale of the applicant’s 
lands. That appiieation, however, was struck off the file on the  
14th of August, 1879 ; and the judgment-debtor having furnished  
security for the satisfaction of the decree, the judgment-creditor 
undertook not to further execute the decree. In  breach of this 
agreement; he made a fresh application for execution (No. 1385 of 
1879), and caused certain lands, houses and trees, belonging to 
the judgment-debtor, to be sold to Keso Govind N andgirl The 
applicant alleged in his application to the Subordinate Judge, 
that the judgment-creditor and the purchaser had conspired to  
defraud him. In 1883 the purchaser applied for, and obtained 
possession of, the property sold, when the applicant alleged he 
became aware for the first time of the fraud. W ithin th irty  
days after possession of the property had been delivered to the 
purchaser, the applicant made the application to the Subordinate 
Judge, praying for the reversal of the orders which had been 
passed in the proceedings fraudulently taken by  P^modar and 
Eleso. H e further alleged that he was an agriculturist, and 
that'on that ground the decree passed against M m  was liable to 

be reversed.

The Subordinate Judge of Sat&a, M v  BahMur GanpaMy 
AtoritMfckar.treatedthisas an application to set aside an auction
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1S85, sale; and, as it had not been presented within thirty days of the 
SakhAbam date of the sale, he rejected it as barred by article 166, Schedule II  

of the Limitation A ct X V  of 1877. The Subordinate Jtidge was 
DiMoijAE opinio|n that, if the applicant had not got information regard-

m  t h e  INDIAN LAW BEPORTS. [VOL. IX.

A khaeI m ing the auction sale owing to the opponent s fraud, he should
G-UJAH AND , , , ,
iaso Govisd liave brought 
S andgiri., g^^ction sale.

^ S  govisd have brought a separate suit for the purpose of setting aside tho

The H igh Court granted a rule nisi, calling on both the 
judgment-creditor and the purchaser to show cause why the order 
of the Subordinate Judge should not be reversed, and a direction 
given to him to proceed with the application, and dispose of it 
according to law .

Ganesh Rdmchcmdm Kh-lQshar for the applicant.— The eircito- 
stances of this case are similar to those in Pamnjpe v, KdnmM'̂ >, 
aud the Subordinate Judge was in error in holding this appli­
cation hwx&d~-Virardghava Ayyangdr v . VenhatdcMryai<'^; 
Ufojabut AU Ghowdhry v. Sheihh Molia Biisseeroollah Ohowdhry^\ 
The case of Mahomed Mossein v. KoMl Siiigh does not apply, 
for the purchaser remained in possession in that case, ^nd the 
judgment-debtor had knowledge of the sale, which he took no 
steps to set aside. Section 18 of Act X V  of 1877 as to'the effect 
of fraud applies to the present case, for the sale was not attempt­
ed to be enforced for three years.

Ghmashdm Bilimnth Nddkarni for the purchaser.— This is 
not a case for the exercise of extraordinary jurisdiction. The 
purchaser was no party to the fraud, which consisted, as alleged 
by the applicant, in executing the decree after aceeptaueo of the 
mreiaes given by the judgment-debtor, in breach of the agreement 
by the judgment-creditor, not to proceed with the execution. The 
Subordinate Judge was right in referring the applicant to a 
separate suit— (?a3̂ 7̂a Pers7iac2 Sahu v. Qojml SingM^;; Sukhai 
t .  Daryam^ I>iwcm Singh Bharat SingWr ; Azim-ud-BhiY,

I. L. R., 6 Bom., 148, (4) j, l , ^  gj

(4 11 Beug. L. 42. I. L, R , 1 All., 374.
(7) I. L. E., 3All,206.



;  UmWca Clmrn Clmclccrhitify v. BivurlcmuUh GltosfP^j 
and Bamcssm'L Dassee v. Doargaddss Chatterje4^\ Ŝ khakasi

Mahddev Bhdshir Chaiibal for tlie jii<.lgment-credifcor.— I f  a Kam 
suit be allowed against thc purchaser, the Court ought not to D.uioDAa 
interfere in the exercise of its extraordinary jurisdiction. The 
judgment-creditor and the purchaser camiot be separated. Both “
are charged by the applicant with fraud.

Biedwoob, j . — The Subordinate Judge wrongly applied article 
160 of Schedule I I  of Act X V  of 1877 to the application made to 
him by  the judgment-debtor Sakharam Govind, as that appli­
cation wa« not one seeking to set aside^ under section 311 or .sec­
tion 294 of the Code of Civil Procedure, the sale of the judgm ent- 
debtor’s immoveable .property on the ground of a material irre­
gularity in publishing or conducting the sale  ̂ or on the ground 
that the decree-holder had purchased without the permission 
of the Court. Moreo^'er, the sale had already been confirmed 
before the application was made, whereas the application, con­
templated in section 311 is evidently one that can be made only 
before a sale is confirmed. (See section 312 and clause (16) of 
section ̂ 88 .) Section 294s was clearly not relied on by the ju d g ­
ment-debtor ; and it is only to cases falling under section 311 or 
section 294 that article 166 of Schedule I I  of A ct X V  of 1877, as 
amended by Act X I I  of 1879, applies.

The Subordinate Judge was also wrong in referring the 
judgment-debtor to a suit, inasmuch as the relief sought by him^ 
at all events as against the judgment-creditor, could only be 
obtained on an application of the kind contemplated in section 2-i i 
(c) of the Code of Civil Procedure. The judgment-debtor sought 
to set aside the proceedings in execution, which had terminated 
in the sale of his property, on the ground that he had been kept 
in ignorance of those proceedings b y  the fraud of the judgm ent- 
creditor and others,— the judgment-creditor having (as alleged 
by the judgment-debtor) agreed, when the first application for 
execution made by him was disposed of, not to present a fresh 
application, the judgment-debtor had furnished security for the

L . E ., 3 A ll., 654. (2) 8 Calc. W . B ,, 50S,
X  L, Cafc., lOSr, V
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1S85. satisfaction of the decree. The ruling in ParSiJ^^e v. Kdnad(P-'>
Sakhaeasi applies to the present case.

G o v ix d

K , I i ,e  W e miistj tliereforoj reverse the Suhordinate Judge’s order, 
BiMoDAK and direct him to deal with the application afresh. W hether it 

necessary or proper for him to m ake any other person 
judgment-creditor a party to the proceedings for the 

purpose of the applicatiouj we do not now decide. The costs of 
this application to be costs in the application before the Subordi­

nate Judge, and to be dealt with by him.

Order reversed.
(1) I. L. Pv., 6 Bom., 148.

m  THE INDIAN LAW EEPOETS. [YOL. IX.

A P P E L L A T E  C I V I L ,

Beforo Mr. Judice MlndbMi Earidue and Sir TF. Wedderkim, Bart., Justice.

5SS3. LAKSHMAN, A p p i i c a j t t , *

Ma^ 4. Practice— UnrtgiisUred certificate, of sale—Fresh cerilficaie o f  sale granted.

On 10th July, 1883, the applicant bought at a Court sale a porfeioii of a house 
for Ks. 385, and on confirmation of the sale on the 10th October, 1883, '"obtained 
the sale certificate, which, however, he did not register. On attempting to ob­
tain possession, the applicant was obstiaicted. He applied for removal of the 
obstruction to the Subordinate Judge, and submitted with hia application the 
unregistered certitieate. The Subordinate Judge rejected the application, on the 
groTind that the certificate was not registered. The applicant then applied for a 
fresh ceititicate, wMch was refused. On applicatioij to the High Coxirt,

Eeldi that a fresh certificate, dated the day on which it might bo granted, 
reciting the fact of the sale and the date thereof, should be given to the applicant, 
the original certificate being returned.

This was an application, under the extraordinary jurisdiction 
of the High Court, against the order of M. H . Scott, District Judge 
of Ahmediiagar,

A t  a Court sale held on the 10th July, 1888, the applicant 
purchased, for Es. 385, one-half of a certain house, and on the 
10th October, 1884, after confirmation of the sale he obtained 
the sale certificate. He subsequently obtained an order for 
possession. On attempting to take possession of the premises,

^Extraordinary Civil Application, Ko. 48 of 1885.


