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B('fora My, Justice Nandlkdi Haridds, Mr. Justice Birdwood, and
Sir W, Wedderburn, Bart., Justice,

DA’MODAR GANGA'DAR, Morteacer, v. VAMANRA'Y LAKSHMAN,
MorTeAGOR®.

Stamp—Mortgage—Stipulations not eveating frosh obligadion,

Under the ordinary law of mortgage the mortgagor is hound, so long ag the
equity of redemption vemaing with him, to indemnify the estate against expenses
incurred in protecting the title. So that where a mortgage bond contains stipula-
tions nnder which the morteagor engages to repay to the mortgagee any costs he
miay incur in suits brought against him by the mortgagor’s co-sharers,and also sny
debts charged npon the mortgaged property which the mortgagee may pay, the

stipulations do not create any fresh obligation, and require no additional stamp
duty.

Tmig was a veference by the Commissioner, C. D., under
scction 46 of Act T of 1879, for the orders of the High Court.

~ The Commissioner stated the case thus :—

“ Vamanrdv Lakshman passed a mortgage bondt to Ddmodar
Gangddar. .

¥ Civil Reference, No. 1 of 1885,

+ The fqllowing are the stipulations contained in the mortgage bond passed by
Vamanriv Lakshman to Damedar Gangdddr :—

1 bezam: ind2bbad to people for the marriages of my danghter and son and for
family expenses. In order to pay off the same, I had formerly borrowed Rs. 999
from Réjashri Balkrishna Mahadev Gadre on the security of Chiranjiv Rijashri

" Balvant Amrit Gole, The period thereof having expired, Gadre demanded the
money from the seettrity. In consequence of the same, the said Balvant pressed me
for payment,and as Gadre pressed Balvant very hard,he {Balvant)borrowed moneys
from you and paid to Gadre Rs. 1,049,and paid me Rs. 101 for paying off my debts
due to other persons. In all hereceived from you Rs, 1,150, and in respect of
the said debt he (Balvant) asked me to pay you off; but as T did not suecceed in
obtaining the sum from others, it has been agreed between him, you, and me that
1 should pass a mortgage bond in writing. The principal sum dne to you is
Rs. 1,150, interest on the said sum is Rs. 47-7, and the cash received for the costs
of this document is Ry, 179, In all, Rs. 1,215 are due to you, The interest on the

1885,

Junuary 18,

same is agreed to be paid at the rate of annas 12 per cent, permonth, to be oaleu-

lated at componnd interest. The timefor the payment of the same is fixed ak
twelve years. :

_Shonld the moneys remain unpmd heyond the fixed time, I shall be paying the -
mterasb ag heretofore agreed until all the Ioneys are pmd off. Asto the account .

which is to be caloulated thereon, the same should be made up at every Divili,
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«The condition, that the mortgagor is liable for any expenses
the mortgagee may have to incur in consequence of any dispute
among the kinsmen, inserted in the mortgage deed, canuot be
considered as matter necessarily connected with a mortgage ‘pure
and simple, It must, therefore, be viewed as matter forming
the basis of an indemnify bond, and section 7 of Act I of 1879
should nccordingly be made applicable to the case. If the
amount of consideration on which the stamp duty is assessable
cannob be ascertained, the party concerned should be asked to
state the same, he being informed that he will not be able to
claim more under the instrument than the amount so stated.”

The parties did not appear before the High Couut.

VWEDDERBURYN, J.—In this case the mortgage hond contains
certain stipulations under which the mortgagor engages to repay
to the mortgagee any costs he may incur in suits brought against
him by the mortgagor’s co-sharers, and also any dehts charged
upon the mortgaged property which the mortgagee may pay.
The Commissioner, C. D., is of opinion that these are conditions

And it Las been agreed that the amount of interest be paid guarterly, and Rs. 100
out of the principal sum be paid every year. According thersto, I will be paying
the same,  Until the amount of the interest and the sum of Rs. 100 out of the
principal amount is paid in full, T will not ask you to caleulate thé interest at
Tatmitd (1), Although the abovementioned time is fixed, still should I get
moneys sufficient to pay at once, yon are not to vefuse to receive the same, The
moxtgage for the seeurity of this is certain property situated at mauje Pariche of
taluka Parandhorin the district of Poona which has been given into yout pos-
gession.  As to whatever Government dues, local-fund cess, and whatever settle-
ment dues on indm lands which are now required to be paid; or whatever dues
may bein fubure fixed thercon after an increase or decrease is made therein, or
should assessment be levied on houses, sll that I shall pay tothe Government
officers at appointed places and times, and shall repair dams and stove embank-
ments and preserce the land-marks,  Should I fail to do so, and should you have
to make payments, &e., for the same, the said sum inthab case, or should my
brothers Jnd relatives or others raise any dispute in the way of your enjoyment
of the property, whatever costs yon will have to inemr for setfling it, all that I
shall pay, and should the property be found encumbered by debt or otherwise, and
should you pay the said sum, the same I shall pay, and should there be any (;cca.-
sion for filing or defending a suit in a-Civil Court, or in 2 Revenue Courk of the

Maniatddr, or in o Criminal Court, T shall render such agsistance ag shall be

reascanhly requived for the same, Whether the same ig gained orlost, whatever

(Y " Fadwiti® v o mode of cettling the ntorest upeh o lpan,
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from tire to time aceording tothe several pay ments made, » 0f reCucivg the principsi .

with their acerned fterest,
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not necessarily connected with a mortgage pure aud simple, and
the question is, whether an additional stamp should be charged
asforan indemnity bond ? It appears to us that the question
should be answered in the negative. Under the ordinary law
of mortgage, the mortgagor is bound, so long as the equity of
redemption remains with him, to indemnify the estate against
expenses incurred in protecting the title, (vide Fisher on Mort-
gage, Srd ed., Vol II, page 947)s The stipulations referred to
do not appear to create any fresh obligation, and only tend to
maintain in favour of the mortgagee the original security which
is the -purpose of the instrument.

Answer accordingly,

would be the amount of costs which may be incurred therein, I shall first pay oft
" the same after calculating the interest on the whole stm at the end of each year
at the rate of one per cent. per month from therespective dates of sueh costs, and
then pay off the whole above mentioned sum and redeem the mortgaged property,
I shall pay your amount out of the mortgaged property; or, if the same be not
sufficient to make up the sum, I shall pay it myself without going to the Court,
You are to receive out of the profits whatever expenses may be annually incurred
for the management of the said property together with interest thereon, and de.
duct from the remaining profits the amount of intereston the mortgage amount,and
a8 t0 whatever surplus amount of profits will remain, you are to oredit the same,
towards the payment of the abovementioned mortgage debt. Sheuld the amount
of interest perhapsexceed that of the profits, the profits should be deducted from
the interest; and asto whatever sum of the interest will remain unpaid, the same
ghould be entered on the debit side. I will pay interest thereon according to the
above stipulations,

¢t The surety forthis is Balkrishna VimanGole, whosays : ¢ All the terms of the
agreement given in writing by my father are agreed to by me. He, (my father),
willabide by the same, and pay off your sum. Should he fail fo doso, I will pay
off the whole amount according to the conditions abovementioned.’
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