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APPELLATE CIVIL.

Before Mr. Justice Ndndbhai Havidds, My, Justice Birdwood, and
Sir W, Wedderburn, Bart., Justiee,
EENA'TH S GOWNDE v. JAGANNATH 8, GOWNDE a¥p AxorHELF
 Stamp—~—Reliase—Dibts—d navity--det 1 of 1879,

J. and 8. passed to their brother E. an instrumend which set forth (1) that
J. and 8, relinguished their right to eertuin property in favour of E.; (2) that B
was to discharge certain debts; and (8) that E. was fo pay to J. and 8. an
annuify.

Held, that the provisions in favour of F. and 8. werve a mere recital of the con-
sideration moving from E.; that no interest was ercated in favour of J. und S,;
and that, therefore, the instrument should be stamped as a release only.

Tuis was a reference from E.P. Robertson, Commissioner,
C. D,, who requested the High Court to determine, under section
46 of the Stamp Act, I of 1879, the amount of stamp duty
chargeable upon the instrument described in the following case,
which he stated as follows i—

¢ The instrument in question appear&; to provide for the follow-
ing matbers i~

“(1). -Relinjuishment of the rights of the execatants over
gertain specitied property.

“(2). Agreement on the part of the person, in whose favour

the document is executed, to pay off the debts incurred by the
executants.

© #(3). Agreement on the part of the person, in whose favour
the doeument is executed, to pay Rs. 15 per mensem hereditarily
to each of the executants.

“In the first place it is to be remarked that the executants of
the document are intended to be bound only as regards the firs
of the above-mentioned matters, and that, so far as matters (2)
and (3) are concerned, it is obviously the other party that is
intended to be bound,

- “Ifmatters (2) and (3) are only incidentally touched on in the
mstrument as indicating the consideration for the release, and if
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they cannot, in effect, bind the party concerned without his exe-
cuting a separate instrument, then it would seem that the instru-

ment in question should be charged as @ deed of velease only.

But should it be deemed valid as operating, not only against the

executants, but also against the party in whose favour the same

is executed, it ought in fairmess to be made liable to pay stamp
duty under section 7 of the Indian Stamp Act.

“Supposing that the instrument is liable to duty under sec..
tion 7, it still requires to be decided whether the document falls
under clause 1 or clause 2 of that section. I am of opinion that
since the three matters, referred to above, ariseout of the same
transaction, the document should be regarded as falling under
clause 2.”

There was no appearance in the High Court on behalf of any
pa.rty-.

WEDDERBURY, J.—In this case the instrument sets forth (1)
that Jaganndth and Somnéth relinquish their right to certain

© property in favour of their brother Ekndth; (2) that' Eknath is

to discharge certain debts; and (3) that he is to pay an annuity
to Jaganndth and Somndth., The point for determination is,
whether stamp duty is chargeable in respect of stipulations (2)
and (8)? The document is executed by Jaganndth and Som-
néth, but not by Ekndth, The provisions, therefore, purporting
to be in favour of Jaganndth and Somndth, are a mere recital of
the consideration moving from Ekndth. No interest in their
favour is created by the document, which, therefore, so far as
stipulations (2) and (3) are concerned, cannot be regarded as an
instrument chatgeable with stamp duty. We are, therefore, of
opinion that it should be stamped as a release only. '



