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Btforellr. Jmtk& JS^ambMi BaruMs, 3Ir. Justice Birdmmlf (ind- 
Sir W. Wvdderham, Bari., Justice.

EKNA'TH a  GOWKDE r. JAGAlSm'TH S. GOWNDB and axoihek.«' „188S.
Marche

, Stamp-~R€kme-~Dblts~~Annuity—Act I  o f  WtQ, ------------

J. and S, passed to tlieir brother E. an iustrumeut which set fortli (I) that 
J. and S, relinquisilicd their right to certain propertj’’ in favour of E .; (2) tiiat E. 
was to discharge certain debts; and (8) that E. was to |tay to J. aad 8. aa 
auiiuity.

tltld, that the provisions in favotsrof J. and S. were a mere recital of tiie eoii- 
sideration moving from E.; that no interest was created in favour of J. and S.j 
and that, therefore, the instrument should be stamped as a release only.

T h is  was a reference from E. P. Robertsoiij Commissioner,
G. D., wlio requested the High Court to determiuej under section 
46 of the Stamp Act, I of 1879, thc amount of stamp duty 
chargeable ixpon |he instrument described in. the following 
which lie stated as follows

The instrument in question appears to provide for the follow^ 
ing matters

^'(1). ''Relinquishment of the rights of the execafcante over 
certain .specified property,

“ (2). Agreement on the part of the person, in whose favour 
the document is executed, to pay off the debts incurred hy the 
cxecutante.
■ (3). Agreement on the part of the person, in whose favour
the document is executed, to pay Rs. 15 m ensen  hereditarily 
to each of the executants.

In the first place it is to be remarked that the executants of 
the document ate intended to be bound only as regards the first 
of the above-mentioned matters, and that, so far as matters (2) 
and (8) are concerned, it is obviously the other party that is 
intended to be bound.

matters (2} m d  (3) are only incidentally touched on in the 
instrument w  indfeating the consideration for the release, i®d if 

/  , ■» a v a  ,of' 18S4,



m THE INDIAN LAW REPORTS. [VOL. IX.

E e n a t h  
S . G o w o te

t\
J^GAK5i.TH
S. G ow nde ,

1S85, they cannot, in. effeetj bind the party concerned without his exe
cuting a separate instrument, then it would seem that the instru
ment in question should be charged as a deed o f release only. 
But should it be deemed valid as operating, not only against the 
executants, but also against the party in whose favour the same 
is executed, it ought in fairness to be made liable to pay stamp 
duty under section 7 of the Indian Stamp Act.

"  Supposing that the instrument is liable to duty under sec-, 
tion 7 , it still requires to be decided whether the document falls 
under clause 1 or clause 2 of that section. I  am of opinion that 
since the three matters, referred to above, arise out of the same 
transaction, the document should be regarded as falling under 
clause 2.”

There was no appearance in the H igh Court on behalf of any 
party*

W edDERBUKNj j .— In  this case the instrument sets forth (1) 
that Jaganndth and Somnath relinquish their right to certain 
property in favour of their brother Ekndth j (2) that' Ekn^th is 
to discharge certain debts; and (3) that he is to pay an annuity 
to Jaganndth and Somndth. The point for determination is, 
whether stamp duty is chargeable in respect of stipulations (2) 
and (3) ? The document is executed by Jaganndth and Som- 
ndth, but not by Ekndth. The provisions, therefore, purporting 
to be in favour of Jaganndth and Somndth, are a mere recital of 
the consideration moving from Eknath. N o interest in their 
favour is created b y  the document, which, therefore, so far as 
stipulations (2) and (3) are concerned, cannot be regarded as an 
instrument chargeable with stamp duty. W e  are, therefore, of 
opinion that it should be stamped as a release only.


