VOL. IX.] - BOMBAY SERIES,
APPELLATE CIVIL,

Defore S Charles Sargent, Knight, Clief Justice, and My, Justice Nanalbhdi
Huyidds.

JAGA'BHA'T LALLUBHA'T (orteIxan Pravtes), Arreriaxy, o, RUS-
TAMII NASARWANIT (ormvivsl DEFERDANT), BESPONDENT*
Byuitalle  assigumeat—Contrari~—Power of Aftorasy—Hinde loe—Undivided

Jamily—Contract made by member of such jumily in individucl capucily—Right

16 sur lont—Firin-—Pavincrship—Contract made by one member of fom bind-

iy ot it

The firm of Sowerhy and Co., the partners of which were W, Sowerby and Frdmii
Edulji, took a coniract from Government on 12th November 1877 to construct
a burel-house at the Guupowder Manufactory at Kivkes, ond on the 23th Nov-
etber 1577 the plaintiff agreed to sdvance monies *‘up to Ls. 15,0007 for the
purpose of enabling the fivm to carry out the contract. Under the agreement
the plaintiff was to receive all sums to hecome due from the Government on
the contractors’ bills and to pay the balance to the firm after repaying him-

self all advanees with interest. On the same day the firm executed a power of

attorney to the plaintiff, authorizing him to receive from the Government Engineer
all such sums to become due to the firm wnder the contract, which power of
attorney was deposited by the plaintiff in the office of the Executive Engineer ay
Poona. In March or April 1878 Sowerby left for England, up to which time
Rs, 84,900 had been advanced by the plaintiff and o balance of Rs. 14,042.5-10
still remained due to him after giving credit for the sums received on the bills
passed by the Executive Engineer, On 24th July 1878 the plaintiff entered
intoa fresh agreement with Frimji Edulji, similar to the former one, to make
further advances to the firm up to Ns, 16,000 in addition to Rs. 15,000 on the
same terms as those mentioned in the previous agreement, and, by means of these
advances, the contract was completed at theend of 1879, In 1578 the defendant
obtained a decree against Sowerby and attached the right, title, and interest
of Sowerby in a snm of Rs. 5,034-11-9 in the hands of the Executive Engiueer
which was then due to the firm on the contract. The plaintiff, who alleged
that Rs. 13,700-1-11 were due to him from the firm, applied to have the attach-
ment removed, which application was refused on 30th September 1879 and the sum
attached was.paid to the defendant. The plaintiff sued the defendant to recover
from him Rs. 5,034-11.9,

Held, that although the plaintiff might be a member of an undivided Hindu
family, still as the contract was entered into with the plaintiff in bis indivi-
dual capacity and as there was mothing on the face of the contract to show
that the plaintiff was acting on behalf of the family, the plaintiff was entitled to
sue aloge.

Held also, that the first agreement of 28th November 1877, coupled with the
exetuntion of the pewer of attomey to him of the same date, amounted to an assign
ment to the plaintiff of the sums to become due o Sowerby and Co. on the bills
passed by the Executive Engineer.
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el also, that the second agreement althongh made by one menther ouly of the
firm of Sowerhy and Co. with the plainiiff, was, under the circumstances, both
necessary to the carrying out of the partnership husiness and in accordance with
the ordinary practice of such partunerships as that of Sowerhy and Co., and was
therefore binding on the firm, and that the $wo agreements, accompanied by the
power of attorney, operated as an assignment of all the monies o become due on the
contractors’ bills as a security for the plaintiff’s advances with interest, and thab
the plaintiff was thevefore entitled to recover the sum claimed from the defendant,

TH1s was a regular appeal from the decision of Khin Bahddur
B, E. Modi, First Class Subordinate Judge of Surat.

The plaintiff Jagdhhdi sued the defendant Rustamji for a
decree declavatory of his right to veceive a sum of Rs, 5,034-11-9
paid by the Exceutive Engineer of Poona and Kirkee to the
defendant in execution of a deecrec obtained by the defendant
against one William Sowerby ; and for the vecovery from the
defendant of the said sum with interest.

The fim of Sowerby and Co. (the partners of which were
Sowerby and Frdmji), on the 12th November 1877 took from
Government a contract to build a barrel-house at Kirkee. Having
no capital of their own,they and one Dordbji, a sub-partner of
Frdmji, on the 28th of November 1877, entered into an agreement
with the plaintiff, whereby the plaintiff undertook to advance to
the firm monies “up to Rs. 15,000 ” for the purpose of enabling
them to carry out their contract. By the terms of this agree-
ment the plaintiff was to receive all sums to -beecome due from
the Government on the contractors’ hills, and to pay to the firm
the balance after repaying himself all advances with intercst.
On the same day, <. e. the 28th of November 1877, the firm executed
to the plaintiff a power of attorney authorizing him to receive
from the Executive Engineer all sums to become due to the frm.

Ahout April 1878 Sowerby went to England, leaving Frz’nnji to
carry oub the work contracted for. At ‘that time the advances
made by the plaintiff amounted to Rs. 34,900 and the balance
remaining due to the plaintiff was Rs, 14,942-5-10.

On the 24th of July 1878 the plaintiff entered into a fresh
agreement with Framji and his sub-partner Doralbji, whereby the
plaintitf undertook to malke, in addition to the Rs, 15,000, further
advances up to Rs, 16,000 on the same terys as before.
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The contract was completed in 1879. The defendant Rastamji
had in the meantime, that is in 1878, obtained a decree against
Sowerby and one Dhanji Shih for Rs. 5,034-11-9, and had attached
this sum in the hands of the Executive Engineer. The plaintiff
applied to raise the attachment, but his application was refused
and the said sum was paid to the defendant., The plaintiff now
claimed to recover it.

The defendant amongst other things contended that the plain-
titf had four undivided brothers and could not therefore sue
alone ; that there was no cause of action against him ; that the
plaintiff had colluded with Sowerby, Framji, and Dordbji to
deprive him of his money.

The Subordinate Judge was of opinion that joint creditors
must all sue as joint plaintiffs, and that the omission of his brothers
as parties was fatal to the plaintiffs suit. He accordingly
rejected the plaintiff’s claim.

The plaintiff appealed to the High Court.

Gokuldids Kakdndis Pirekh appeared for the appellant :—The
brothers of the appellant were nob necessary parties as the contract
made by the appellant was in his individual capacity and not as a
member of, his firm or family (Lindley on Partnership, p. 477). In
the case of Duldrehand v. Balvdmdds® the contract was with the
firm and the Subordinate Judge was wrong in relying upon it.
If any defect existed it was cured by the concurrence of the appel-
lant’s brothers to allow appellant to proceed with the suit. At
the date of the attachment of the money in the hands of the
Executive Engineer the firm of Sowerhy and Co. was indebted to
the plaintiff to the extent of over Rs. 14,000. The two agree-
ments passed to the plaintiff, coupled with the deposit of the
power of attorney, amounted to an assignment to him of the sums
to become due on the contractors’ bills, The Executive Engineer
could not pay them to the firm but to the plaintiffs alone, The
defendant’s deeree was not against both the partners of the firm of
Sowerby & Co. and no attachment could properly be made of the
monies due to the whole firm. Karimbhdi v. The Conservator of
Forests.® The second agreement was as much binding on the
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firm as the first, for, although Sowerby had not signed it, he had
ratified it by his conduct.

Minelshil Jehdngivshih Tileyarkhdn for the respondent :—
The suit by the plaintiff alone was unsustainable—Kdlidds
Kevaldis v. Nathn Bhagwin @ Krishnarde v. Govind ; @ and
Rijendyonth v. Shaikh Mahomed Lal® The agreements do not
operate as an assignment.  Under the first agreemnent the plaintiff
undertook to advanee no more than Rs. 15,000, and when that was
advaneed the agreement was fully and completely satisfied and
the contract between the plaintiff and the firm of Sowerby came
to an end. The second agreement was not signed by Sowerby
and was not binding upon him. The plaintiff’s snit must there-
fore fail,

SareENT, C. J.—This suib arises out of the following undisputed
facts. The firm of Sowerby & Co., the partners of which were
William Sowerby and Framji Edulji, took a contract from Gov.
ernment, on 12th November 1877, to construct a harrel-house
at the Guupowder Manufactory at Kirkee, and, on the 28th
November 1877, agreed with the plaintiff to advance monies up
to Rs. 15,000 for the purpose of carrying out the contract, the
plaintiff to receive all sums to hecome due from the Government
on the contractors’ bills, and to pay the balance to the firm after
satisfying the advances, with interest, On the same day the
firm executed a power of attorney to the plaintiff, anthorizing
him to receive from the Government Engineer all such sums
to become due to the firm under the contract, which power
of attorney was deposited by plaintiff in the office of the
Executive Engineer at Poona.

In March or April 1878 Sowerby left for Enwlfmd up to
which time Rs. 84,000 had leen advanced by plaintiff, and a
balance of Rs. 14,942-5-10 still remained due to him after giving

- credit for the sums received on the bills passed by the Executive

Ennmeer On 24th July 1878, Frdmji Edulji, with the view to
complete the contract, entered into a fresh agresment with the
plaintiff similar to the former one, to make further advances up
to Rs. 16,000 in addition to the Rs. 15,000 on the same telms

(1)1 L. R, 7 Bom. 217, .12 Bom, H. ¢, Rep. 85, :
 @LLR 8Cale, 42 P. C,
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as those contained in the previous agrecment, and by means of
these advances, the contract was completed at the end of 1879

In 1878, the defendant obtained a deerec against Sowerby, and
attached the right, title, and interest of Sowerby in a sumn of
R, 5,034-11-9 due to the firm on the contract. The plaintiff, who
alloges that Rs. 13,700-1-11 are still due to him from the firm,
applied to have the attachment removed, which application was
refused on 30th Septewber 1879, and the sum attached was paid
to defendant, Hence the present smit to determine the rights
of the partics, The Court below found that the plaintitf could
not sue alone, Lut that in any case he was not entitled to recover
the money attached and received by defendant. Against that
decree the plaintiff now appeals,

As to the first point, we think that as the contract was entered
into with the plaintiff in his individual ecapacity, and not on hehalf
of the family, there was nothing on the face of the coutract
to show that he was acting on behalf of the family firm, aud the
plaintiff was entitlod to sue alone—(see Lindley on Partnership,
p. 477).  In Dularchand v. Bulramdas D, relied on by the Subs
ordinate Judge, the econtract was with the family firm, So also
in Ndlidds Kevaldis v. Nathu Bhagudn @ referred to by Mr,
Ménekshal
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The next question for determination is, whether the agree- -

wents entered into between the tirm of Sowerby and Co. and the
plaintiff; that the latter should make advances to them for the
purposes of the contract with Government, operated as an
assignment to the latter of the sums to become due to Sowerby
and Co. on the bills passed by the Executive Engineer. As to
the fivst agreement of 28th November 1877, it was entered into
. with the firm, and, coupled with the power of attorney of even
date, had, we cannot doubt, the cffect of an assignment. Taken
together the two instruments amount, in the language of Sir
John Leach in Watson'v. Duke of Wellington®, “to an engage-
ment to pay out of a particular fund,” which the Master of the
Rolls says amounts to an assignment of the fund. Again, in
- Burn v. Carvalho®, Lord Cottenham held  that a letter to the

O I.L.R. 1 ALl 453, » ® L LR TBom. 219
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plaintift telling him that he would write to his agent to meet his
bills out of funds in his hand, followed by a letter to the agent
directing him to do so, amounted to an equitable assignment of
the funds. Here the power of attorney must be deemed fo have
been intended to be deposited by plaintiff with the Government
Engineer, and we have therefore in this case virtually, although
in a different form, all the elements which existed in the latter
case for constituting an assignment of the monies in the hands
of the Executive Engineer.

It was contended, however, for the defendant, that the above
agreement was satisfied when Rs. 15,000 had been advanced, but
we agree with the Subordinate Judge that upon the right con-
struction of that document (a construction which is assisted by
the conduct of the parties themselves), the expression “up to
Rs. 15,000 ” must be read as meaning that the plaintiff should
malke advances subject to there not being at any time a larger
Dalance than Rs. 15,000 against the firm. However, it is clear
that before the date of defendant’s attachment, all monies ad-
vanced under the agreement of 28th November 1877 had been
paid out of the monies due on the contractors’ bills, and that
the advances, in respect of which plaintiff elaims to have had
a lien upon the monies attached by the defendant, vwere made
under the second agreement entered into by Frdmji with plaintiff
on 24th July 1878, The question, therefore, arises, whether
that agreement, which is in the same form as the first one, was
binding on the firm. It appears from the corrospol_ldencé
between Sowerby and Frémji that the former contemplated the
carrying out of the Poona contract by Frémji during his absence
with the aid of advanceés from the plaintiff. This is shown clearly
by Sowerby’s letters of 24th July 1878 and 10th October 1879.
In the former, he says: “ Mind you take care about Poona works,
and finish properly in good time.” = In the latter, he talks of
coming out ““to settle the accounts””; and it was not suggested
that the firm had any capital of its own, It further appears from -
Frémji’s evidence that there being a sum of Rs. 14,000 due on
first agreement, the plaintiff refused to make further advances
unless a fresh agreement was entered into with him, and that
be, accordingly, passed the agreement of 24th July 1878 to him
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and that withoub further advances the work must have stoppel,
in which case the deposit money would have been forfeited ; and
lastly, we think we may take judicial notice of the fact that it
is the ordinary practice for contracts of this nature to be carried
out, at any rate to a great extent with horrowed capital.

Under all these circumstances, we think that the second
agreement was both necessary to the carrying out of the part-
nership business and in accordance with the ordinary practice of
such partnerships as that of Sowerby and Co., and that it was
therefore Dinding on the firm—(xee 7 M. and W., 595, and
Lindley on Partnership). That heing so, the two agreements,
aeccompanied by the power of attorney, remained in force through-
out, operated as an assignment of all the monies to become due
on the contractors’ bills as a security for plaintiff’s advances
with interest. The Subordinate Judge is of opinion that the
plaintift’s books and sdmadaskats are genuine, and have not been
suceessfully impeached by the defendant, and we see no reason
to differ from that opinion ; and as they show that the plaintiff’s
advances, with interest, exceeded the sums received by him from
the Executive Engineer under the contract by more than the
sum of Rs. 5,085-11-9, which was paid to the defendant under
the attactment, the plaintift is entitled to recover the latter sum
as money belonging to him under the assignment from the firm,
with interest from 30th September 1879 when it was so paid to
the defendant.

The decree must, therefore, be reversed, and judgment passed
for plaintiff for Rs. 5,034.11-9 and interest at 9 per cent. from
30th September 1879 until payment, and costs throughout.

Decree reversed,
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