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Before Sir Charles tSargenf, Knight, Chief Justice, and Mr. Justice Naniihlmi jg
Haridds. ________ ___

JAGA'BHA'I LALLUBHA'I (obigistal Plaintiff), Appkllajtt, v, RUS- 
TAMJI !S’ASAE'WA'NJI (obighjal Defekbast), BESPô 'DÊ T̂,*

E f i U l i a M c  a s s i ( j m n c t i i — C o n t r a c t — P o w e r  o f  A t t o r n e y — H i n d u  I d w — U n d i v i d e d  

f a r a l h j — G o i i i r m l  m a d e  h y  m e r n l e r  o f  s u c h  f a m i h j  h i  v i d i v l d m l  c a p u d U j — B i g h t  

t o  S 2 i€  a i Q n e ~ F l r m ~ - P m ' t n e V ( ^ M p ~ C o n i r a c t  7 7 1 a d e  l y  o m  m m n h e r  o f  f  r n i  I h u l -  

i i i i j  o n  j i n r u

The tinii of Sowerby and Co., the partners of which were AV. Sowerhy and I'riiinji 
Edulji, took a eontmct from Governraeut on 12tli iNovenihcr 1877 to eoustrnet 
a havrel-hoiise at the fJmipowder Manufactory at Ivirkee, aiid oa the 2Sth Nov* 
ember IS77 the plaintiff agreed to advance monies “ up tolls. 15,000"’ for the 
pui'pose of enabling the firm to carry out the contract. Uiidei* the agreeineiifc 
the plaintiff was to I’ecoive all sinus to bccome chie from tlic Government on 
the contractors’ bills and to pay the balance to the firm after repaying him
self all advances with interest. On the same day the firm executed a power of , 
attorney to the plaintiff, authorizing him to receive from the Government Engineer 
all such sums to become due to the firm under the contract, which power of 
attorney was deposited by the plaintiif in the office of the Executive Engineer at 
Poona. In Mai’ch or April 1878 So\verl>y left for England, ii]> to which time 
Es. 84,900 had been advanced by the plaintiff and a balance of Rs. 14,042-5-10 
still remained due to him after giving credit for the sums received on the hills 
passed by the Executive Engineer. On 24th July 187S the plaintiff entered 
into a fresh agreement with Framji Edulji, similar to the former one, to make 
further adv£flaces to the firm up to PK,g, 16,000 in addition to Rs. 15,000 on the 
same terms as' those mentioned in the previous agreement, and, by means of these 
advances, the contract was completed at the end of 1879, In 1S7S the defendant 
obtained a decree against Sowerby and attached the right, title, aud interest 
of Sowerby in a sum of PvS. 5,034-11-9 in the hands of the Executive Engineer 
which was then due to the firm on the contract. The plaintiff, who alleged 
that Es. 13,700-1-11 were due to him from the firm, applied to have the attach
ment removed, which application was refused on 30th September 1879 and the sum 
attached was ,paid to the defendant. The plaintiff sued the defendant to recover 
from him Es, 5,034-11-9.

H e M ,  that although the plaintiff might be a member of an undivided Hindu 
faniHy, still as the contract was entered into with the plaintiff iu his indivi
dual capacity and as there was nothing on the face of the contract to show 
that the plaintiff was acting on behalf of the family, the plaintiflp was entitled to 
sue alone.

also, that the first agi’eement of 28th November 1877, coupled with the 
execution of the power of attorney to him of the same date, amounted to an assign 
ment to the plaintiff of the sums to become due to Sowerby and Co. on the bills 
passed by the Esecutive Engineer.
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ISS3 HrM dso, tliat the secoud agreemeEt altliough. made by one member oixly of tlie
Sowerby aud Co. ■with the plaintiff, was, under the circumstances, both 

h t u S a l i  can-yiiig oiit of the partuership business and in accordance with
If. the ordinary px’actice of such partnerships as that of Sowerby aud Go,, and was

l̂lusTÂ WI therefore Innding on the firm, and that the two agreements, accompanied by the
X.tSAB\v.\NJi, attorney, operated as au assignment of aU the monies to "become due on the

contractors’ bills as a security for the plaintiiFs advances witli interest, and tbat 
the x>Iaintiff was therefore entitled to recoYer the svim claimed from the defendant,

This was a regular appeal from the decision o£ Khito Bahadur 
B. E. Modi, First Class Subordinate Judge of Surat.

The plaintiff Jcigilihai sued the defendant Rustamji for a 
decree declaratory of his right to receive a sum of Rs. 5,034-11-9 
paid hy the Executive Engineer of Poona and Kirkee to the
defendant in execution of a decree obtained by the defendant
against one ‘William Sowerby; and for the recovery from the 
defendant of the said sum with interest.

The firm of Sowerby and Co. (the partners of which were 
Sowerby and Framji), on the 12th November 1877 took from 
Government a contract to build a barrel-house at Kirkee. Having 
no capital of their own, they and one Dorabji, a sub-partner of 
Framji, on the 2Sth of November 1877, entered into an agreement 
with the plaintiff  ̂ whereby the plaintiff undertook to advance to 
the firm monies “ up to Us. 15,000 ” for the purpose of enabling 
them to carry out their contract. By the terms of this agree
ment the plaintiff was to receive all sums to become due from 
the Government on the contractors^ bills, and to pay to the firm 
the balance after repaying himself all advances with interest. 
On the same day, i  e, the 28th of November 1877, the firm executed 
to the plaintiff a power of attorney authorizing him to receive 
Irom the Executive Engineer all sums to become due to the firm.

About April 1878 Sowerby went to England, leaving Frdmji to 
earry ont the work contracted for. At that time the advances 
made by the plaintiff amounted to Ks. 34,900 and the balance 
remaining due to the plaintiff was Rs. 14_,942-5-10.

On the 24th of July 1878 the plaintiff entered into a fresh 
agreement with Framji and his sub-partner Dorabji, whereby the, 
plaintiff undertook to make, iu addition to the R,s. 15,000, further 
advances up to Rs. 16,000 on the sam  ̂terms as before.
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The eonkaet was completed in 1879. The defendant Rastaiiiji
had ill the meantime, that is in 1878, obtained a decree against jAGiBaii
Sowerby and one Dhaiiji Shah for Ks. 5,034-11-9^ and had attached
this sum in the hands of tlie Executive Engineer, The plaintiff Bustamji

. . .  n T Kasabwanjt.
applied to raise the attaclnnent; but nis application was rein«ed
and the said .sum wa.s paid to the defendant. The plaintiff now
claimed to recover it.

The defendant amongst other things contended that the plain
tiff had four undivided brotherfi and could not therefore sue 
alone; that there was no cause of action against him ; that the 
plaintiff had colluded with Sowerby^ Framji, and Borabji to 
deprive him of his money.

The Subordinate Judge was of opinion that Joint ereditor.s 
must all sue as joint plaintiffs, and that the omission of his brothers 
as parties was fatal to the plaintiff^s suit. He accordingly 
rejected the plaintiff^s claim.

The plaintiff appealed to the High Gourt.
Gohddds Kahdndas Fdrekh appeared for the appellant:— The 

brothers of the appellant were not necessary parties as the contract 
made by the appellant was in his individual capacity and not as a 
member oih is firm or family (Lindley on Partnership, p. 477). In 
the case of Duldrclimid v, BahdmddB̂ '̂> the contract was with the 
firm and the Subordinate Judge was wrong in relying upon it.
I f  any defect existed it was cured by the concurrence of the appel
lant’s brothers to allow appellant to proceed with the suit. At 
the date of the attachment of the money in the hands of the 
Executive Engineer the firm of Sowerby and Go. was indebted to 
the plaintiff" to the extent of over Rs. 14,000, The two agree
ments passed to the plaintiff, coupled with the deposit of the 
power of attorney, amounted to an assignment to him of the sums 
to become due on the contractors’ bills. The Executi'\’'e Engineer 
could not pay them to the firm but to the plaintiffs alone. The 
defendant’s decree was not against both the partners of the firm of 
Sowerby & Co. and no attachment could properly be made of the 
monies due to the whole firm. Karimibhdi v. The Conservator o f  
F o r e s t s The second agreement was as much Mnding onthe

(1) L L. R. 1 All, 453. * m  I. L. E. i  Boiri. 222.
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1SS3. firm as the first, for, altliougli Sowerby had not signed it̂  he had 
it by his conduct.

Lalu'bhai Mdnehliah Jekdnglrshlh Tdleym'Wmn for the respondent t— 
the piaintitF alone was unsustainable— s 

Kevaldds v. Natlm Bhagivdn ; Krishnardv v. Govhul; (‘2) and 
Mdjendrondth v. Shmhh 2Ia]tomed IdlP'^ Tho agreements do not 
operate as an assignment. Under the first agreement the plaintiff 
undertook to advance no more than Rs. 15,000, and when that was 
adA'anced the agreement was fully and completely satisfied and 
the contract between the plaintiff and the firm of Sowerby came 
to an end. The second agreement was not signed by Sowerby 
and was not binding upon him. The plain tiff suit must there
fore fail.

Sargent, 0. J.— This suit arises out of the following undisputed 
facts. The firm of Sowerby & Go., the partners of which were 
William Sowerby and Framji Edulji, took a contract from Gov
ernment, on 12th November 1877, to construct a barrel-house 
at the Gunpowder Manufactory at Kirkee, and, on the 28th 
November 1877, agreed with the plaintiff to advance monies up 
to Rs. 15,000 for the purpose of carrying out the contract, the 
plaintiff to receive all .sums to become due from the Government 
on the contractors’ bills, and to pay the balance to the'’firm after 
satisfying the advances, with interest. On the same day the 
firm executed a power of attorney to the plaintifF, authorizing 
him to receive from the Government Engineer all such sums 
to become due to the firm under the contract, which power 
of attorney was deposited by plaintiff in the office of the 
Executive Engineer at Poona.

In  March or April 1878 Sowerby left for England^ up to
which time Rs. 34,900 had been advanced by plaintifF, and a
balance of Rs. 14,942-5-10 still remained due to him after giving
credit for the sums received on the bills passed by the Executive
Engineer. On 24th July 1878, Framji Edulji, with the view to
complete the contract, entered into a fresh agreement with the
plaintiff similar to the former one, to make further advances up
to Rs. 16,000 in addition to the Rs. 15,000 on the same terms

a) I. L. R. 7 Bom. 217. Bom. H. 0. Rep, 85v '"
(3)1, L.R 8 Calc, 42 P. a
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as those coiitamed in the previous agreement, and by means oi
these advances, thc contract was completed at the end oi‘ 1879. jAtUBMii

« , . , n  ̂ 1 LALLtTBIIAI
In 1878, the defendant obtained a decree agamst bowerhy, and  ̂

attached the right, title, and interest of Sowerby in a sum of 
11b. 5,034-11-9 due to the firm on the contract* The plaintift; who 
alleges that Es. 13,700-1-11 are still due to him from the firm, 
applied to have the attachment removed, which appiieation was 
refused on 30th September 1879, and the sum attached was paid 
to defendant. Hence thc present suit to determine the rights 
of the parties. Tbe Court below found that the plaintitf could 
not sue alone, ljut that in any case lie was not entitled to recover 
the money attached and received by defendant. Against that 
decree the jdaintiff now appeals.

A.s to the first point, we think that as the contract was entered 
into with the plaintiff in his individual capacity, and not ou liehalf 
of the family, there was nothing on the face of the contract 
to show that he was acting on behalf of tlie family firm, aud the 
plaintiff was entitled to sue alone—-(see Lindley on Partnership^ 
p. 477), In Didarohand v. Balrcimdas relied on by the Sub^ 
ordinate Judge^ the contract was with the family firm. So also 
in Kdlidds Kcmldds v, Nathu Bhagvdn^'’> referred to by Mr.
Maueksha*.

The next (pestion for determination is, whether the agree- ■ 
ments entered into between the firm of Sowerby and Go. and the 
plaintiff', that the latter should make advances to them for the 
purposes of the contract with Government, operated as an 
assignment to the latter of the sums to liecome dite to Sowerby 
and Co. on the bills passed by the Executive Engineer. As to 
the first agreement of 28th November 1877  ̂ it was entered into 
with the firm, and, coupled with the power of attorney of even 
date, had, we cannot doubt, the eftect of an assignment. Taken 
together the two instruments amount, in the language of Sir 
John Leadi in Wedson v. Biilce o f WelKngton<-^\ “ to an engage
ment to pay out of a particular fund,*'’ which the Master of the 
Eolls says amounts to an assignment of the fund. A^ain^ in 
Burn Y. Oarvalfw^ Lord Gottenham held that a lett^: itp th#

,.(1) L L .E .'l  A11U53. >; ' ;(2) I, L. R. 7 Bom. 218
(2) 1 Enss, and Myl. €02, 4 MyL a*d Crr6iO.
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ISS5. plaiatiff telling him tliafc he would write to his agent to meet his ' 
out of funds in his hand, followed hy a letter to the agent 

LALi>rBHAi him to do so, amounted to an equitable assignment of
R u s t a m j i  the fmids. Here the power of attorney must be deemed to have

IÎ ASARW \NJIe been intended to be deposited hy plaintiff with the Government 
Engineer, and we have therefore in this case virtually, although 
in a different form, all the elements which existed in the latter 
case for constituting an assignment of the monies in the hands 
of the Executive Engineer.

It was contended; however, for the defendant, that the above 
agreement was satisfied when Rs. 15,000 had been advanced, but 
we agree with the Subordinate Judge that upon the right con
struction of that document (a construction which is assisted by 
the conduct of the parties themselves), the expression “ up to 
Rs. 15,000 ” must be read as meaning that the plaintiff should 
make advances subject to there not being at any time a larger 
balance than Rs, 15,000 against the firm. However, it is clear 
that before the date of defendant’s attachment, all monies ad
vanced under the agreement of 28th November 1877 had been 
paid out of the monies due on the contractors’ bills, and that 
the advances, in respect of which plaintiff claims to have had 
a lien upon the monies attached by the defendant, v/ere made 
under the second agreement entered into by Framji with plaintiff 
on 24th July 1878. The question, therefore, arises, whether 
that agreement, which is in the same form as the first one, was 
binding on the firm. It appears from the correspondence 
between Sowerby and Frdmji that the former contemplated the 
carrying out of the Poona contract by Framji during his absence 
with the aid of advances from the plaintiff. This is shown clearly 
by Sowerby’s letters of 24th July 1878 and 10th October 1879. 
In the former, he says: " Mind you take care about Poona works, 
and finish properly in good time,’  ̂ In the latter, he talks of 
coining out settle the accounts ; and it was not suggested 
that the firm had any capital of its own. It further appears from 
Frdmji’s evidence that there being a sum of Rs. 14,000 due on 
fixfit agreement, the plaintiff refused to make further advances 
unless a fresh agreement was entered into with him, and that \ 
he, accordingly, passed the agreement of 24th Jnly 18^8 to him
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aiK.l that without further advances the work mast have stoppeJj ^̂ 85,
ill wliich case the deposit money would have been forfeited ; and jagabhxU
lastly^ we think we may take judicial notice of the fact that it i'ALLUBH.vi
is thc ordinar}’’ practice for contracts of this nature to be carried R̂u.stamji
out, at any rate to a great extent with borrowed capital.

Under all these circumstances, wc think that the second 
agreement was both necessary to the carrying out of the part
nership businesH and in accordance with the ordinary practice of 
such partnership.s as that of Sowerbj^ and Co., and that it was 
therefore binding on the firm— (see 7 M. and W , ,  5 9 5 ,  and 
Lindley on Partnership), That being so, the two agreements, 
accompanied by the power of attorney, remained in force through
out, operated as an assignment of all the monies to become due 
on the contractors^ bills as a security for plaintifi‘̂ s advances 
with interest. The Subordinate Judge is of opinion that the 
plaintitFs books and sjimadaskats are genuine, and have not been 
successfully impeached by the defendant, and we see no reason 
to differ from that opinion; and as they show that the plaintiifs 
advances, with interest, exceeded the sums received by him from 
the Executive Engineer under the contract by more than the 
sum of Bs. 5,035-11-9, which was paid to the defendant under 
the attaclfment, the plaintitf is entitled to recover the latter sum 
as money belonging to him under the assignment from the firm, 
with interest from 30th September 1879 when it- was so paid to 
the defendant.

The decree must, therefore, be reversed, and judgment passed 
for plaintiff for Bs. 5,034-11-9 aud interest at 9 per cent, from 
30th September 1879 until payment, and costs throughout.

Decree reversed.
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