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Isst fownlant had sold the houee to the second defondant for T, 08 under o deed of
1,{; U1, grbe dojed 10th July 1870
oy

Duvr: The Suhoiinate Jadue of Gadag fovnd that unde the Court sale only the

share of pluintity No. 1 had been sold and that the exeeution proceedings were
of no effect against the second plaintiff, the Iatter not having been a party to the
decree or to the cxeeution proceedings. He awarded to plaintiff No, 2 a half
share and possession of the ibree fields and the house.

The defendants appealed and the Distriet Judge of Dhidrwir rejected the
plaintifly claim, Plaintilf Ne, 2 appealed to the High Court.  The following is
the judgment of the Court (Mr. Justice Ndwdbheii Hupidds aid Sir
Wodderbuen, Juslice).

Na'wapmat Hanmoas, J.—Having vegard to the case of Dedbdji Suttu v. Duri
we think what the purchager ab the anction sale veally honght was only the
vight, title, and interest of the appellant’s father in the property in dispute,
namely, his share in it. The Subordinate Judge thinks the appellant’s brother
Bazapa's share also passed by such sule, inasmuch as Basapa was made a party
o the suit and the execution proceedings after his father’s death as his legal
representative, It is unmecessary in this case for us to cxpress any opinion as
to whether the Subordinate Judge was right or not in that view, Basapa not
having appealed against that decision, The property in dispute, it is admitted
on hoth sides, is the only property of the joint fawmily, The appellant’s one-
thivd share should, thevefore, be separated from the rest and made over to him,
T'his should be done in execntion of our decree,

The decree of the District Judge is roversed, and that of the Suboidinate
dudge modified as above, The appellant to have his costs of this appeal from
the respondents, The parties to pay their own costs in the Courts Helow.
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APPELLATE CIVIL.
Defore Mr. Justice West and My, Justive Nindabhiai Huridis,
1854 I&A’JI AHMAD axp orvErs (0miGiNaL PLaaNTives), Aproicanes, », KA'JI
Ft,br“m;r:y 10. MAHAMAD Axp 0T1ERS (URIGINAL T)PILND ANTS), Oppowwh *

USRS

Yt Procedure Code y et XUV 47 1882, Sees, 159 and 167—Prastice
—-Procedure—Witnessus— Delog i serving Suvimonses—A djowrnmnt,

Under seetion 150 of the Code of Civil Procedure (Aet XIV of 1882), parties
are entitled to summonses for their witnesses at any time before the final hearing,.
but i there bus heen delay and want of diligencein consequence of which, witnesses,
not having been served in good time, are not present, the Court may prope1ly
refuse to adjourn the hearing,

Tris was an application, under the Court’s e\:tlaordmary 3\1113-
diction, for the reversal of the decree of Khdn Bu.héndur M N.

# Bxtracrdinary Apphcatmn“ho. 143 of 1883,
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Nindvati, First Class Subordinate’ Judge with appellate powers,
at Thina.

The plaintiffy iu the original suit sought to recover Rs. 90, alleged
to have been dvawn by the defendants from the Collectorate on
4th May 1874, The plaiut was presented on 5th June 1877.
On 7th April 1879 issues were settled, and the suit was set down
for tinal hearing, under Chapter XV of the Code of Civil Pro-
cedure, ou 23rd June 1879. Im the meantime documentary
evidence was tiled, and on 16th April theplaintifts applied for suu-
monses to their witnesses, Similarly the defendants applied for
summonses to their own witnesses on 21st April.  Plaintiffy’ ap-
plication was granted, and some of their witnesses were examined.
Oun 22nd January 1880, however, the suit was dismissed, neither
party being present. The order of dismissal was set aside, and
the suit restored to the file on 19th February 1880, and after
several adjournments, the issues that had already been settled in
the case were confirmed on 10th February 1882, and the suit
wag set down for final hearing under Chapter XV of the Code on
15th March following. On25th February 1882 the defendants
applied for summonses to their witnesses, and plaintiffs applied for
summonses to/their witnesses on 7th Mareh 1882. Some witnesses
plaintiffs undertook to produce without the Court’s assistance.
Plaintiffy’ application was rejected by the Subordinate Judge, on
the ground that it was not made a reasonable time before the
day appointed for final hearing, and that the witnesses were
residents of distant villages. Plaintiffs were, however, asked to
produce their witnesses on the said day. On that day no wit-
nesses for the plaintiffs were present, and they repeated their
application for summonses to them. That application was also
rejected by the Subordinate Judge, who said that lie did not see
any special reason to alter his order made on the last applica-

tion as the pla-'mtiff@ did not produce any witnesses whom they :

had undertaken to produce or whom they were asked to produce.
‘The next day the Subordinate Judge decided the suit on the

evidence already on the record, and rejected the claim. The"

First Class Subordinate Judge -at Théna, with a.ppell'até powers,
confirmed, on appeal, the dgeree of the Subordinate Judge. -

509

1584
Kaisr AHMAD
[N

Kiaz
Mananman,



S1u

15884

P
Kisr AuMan

(A e
Kiir
Manadyar.

THE INDIAN LAW REPORTS. [VOL. IX.

Upon the motion of Mr. Mdnekshdh Jehdngivshdh for the-
applicants the High Court granted a rule nist.

Mihider Chimndji Apte for the opponents showed cause :—
Section 139 of the Code of Civil Procedure (XIV of 1882)
should be so construed asto give to the Court reasonable time
to bring witnesses before itself. Section 167 shows service ghall
in all cases be made a sufficicnt time hefore the time specified
in the swnmons for the appearance of a witness. Where the
parties ask for summonses without giving such time the Court is
hound to refuse to issue its process.

Minchshdh Jehdngirshih —The Court cannot anticipate the
facilities of & party to produce his witnesses, and must granb
summonses if asked for ab any time before the final hearing.
Section 159 leaves no option to the Court. If wituesses are not
rveady at the hearing it may vefuse to grant an adjournment of
the case.

WEesT, J—The plaintiffs, under section 159 of the Code of
Civil Procedure, were entitled to summonses for such witnesses
as they desived if they were ready to pay the required fees
and subsistence allowance. The provision in section 167 is one
in favour of the wituess, and for enforeing diligence on the party
it does not give to the Courts any diseretion as to granting or
refusing summonses in consideration of their being applied for
at a late period. The proper fumetion of the Court in this
respeet comes into play at the hearing for which the witnesses
have been summoned. Tf there has been delay and want . of
dilizence through which witnesses not having been served in
good time arc not present, the Court will properly refuse to
adjourn the hearing for their attendance, even though they have
been summoned. A judge cannot beforehand tell what means a

. party may have for facilitating the attendance of his witnesses.

As the plaintiffs were refused the summonses that they sought,
we must set aside the deerees, and dirvech that the cause be tried -
after allowing the parties to produce the evidence they desire.

Costs to follow the final decision.

Rule made absolute,



