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Where the mavtgagee of @ desjindsd ok, without obtaining the Colleetor’s verti-
ficate nudur section 6 of Act XXTH of 1571, sued the vepresentative of the mort-
wagor to enfuree the mortgage debt by o sale of the fiek, and obtuined a decree.

J0:dd, that the proceedings in the suit were witheut jurisdiction and that the
deerce could not copstitute the hasis of any title or estop the represeatative frow
suing for a deckwation of hix vight to the Aok, as a lifcholder as agninst the pur-
vhaser at the anction sale held in execution of the decree.

An ebjection invelving a point of law as well as of fact, if not takenin the
Court below, canmot be entertained in second appeal.

Feallilnii v, Anautrdy lz‘}m(/?'a}zt(l) followed,

THis was a sceond appeal from the decision of Shripdd Babdji
Thakur, Assistant Judge of Surat, contirming the deeree of Khan
Babithar B. E., Modi, Subordinate Judge of Surat,

Un the 13th of April, 1871, the father and uncle of the plain-
tiff mortgaged their desdigivi vl to the defendant’s father for
RBe. 400, In July, 1874, the mortgagec brought a suit against the
plaintiff as the representative of his father and wnele (the mort-
gagors) to recover the mortgage debt Ly sale of the morigaged
property as well as of any other property belonging to the
mortgagors, DBefore instituting this suit the mortgagee had
not obtained from the Collector any certificate under the Pen-
sions Act XXTIITof 1871. The Court, however, passed a decree on
the Srd of November, 1876, as prayed for. In exceution of that
decree the desdigirt hak was sold by the Court, and the defend<
ant in this suit was declared, on the 9th of August, 1877, to be
the purchaser, The defendant thereupon mwade an application to
the Collector of the distriet for an entry of the hak in his name
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on the Government records. The plaintiff opposed the application,
and the Collector referred the parties to a suit in the Civil Court.
The plaintift’ brought this suit to establish his right to the
desdlyir hal as a life-holder of the service vatan.

The defendant contended that the present suit could not be
wmeaintained by the plaintift who had been a party to the previous
suit ; that the hak wasnot a sevvice vatan, the Government never
having demanded service; that the defendant had become sole
and absolute owner of the ek under the decree, and that the
plaintit was estopped from disputing hiy title.

The Sulordinate dJudge held that the desdigivi hal was a
service vafun; that the serviee attached thereto had been dis-
continned by Government on the $th of July, 1868 ; that the
holder of the Lk had only a life-interest in it ; that the Lk was
not saleable property; that the plaintift’ had a good cause of
action, and that the previousdecree, which had been passed without
obtaining the Collector’s certificate, was null and void. He
therefore, passed a decree in favour of the plaintiff, which the
Asgistant Judge confirmed.

The defendant appealed to the High Court.

Goculdds Kdhdndds Pdrekh for the appellant.—This ease falls
within the Full Bench ruling in Ridhdbdi v. AnantrévBlhagvant®.
In the absence of any family custom, which has not been alleged
or proved, the service having ceased in July, 1868, the mortgage
1 1871 was valid. o

Shivshankar Govindrdm for the respondent—Assuming the
appellant’s contention to be correct, he cannot succeed, as the
decrce obtained against the plaintiff in the previous suit was
without jurisdietion, no certificate having been obtained from the
Collector as required by section 6 of Act XXIIT of 1871—Viisudev
Sadishiv Modal v. The Collector of Ruatndgivi®. The decree,
being without jurisdictioh, could confer no title on the appella.nt .
—Busdppu v. Dundaya®.

Quenldds Kahdndds Pirelh in  reply.—The plaintiﬁ‘ ' Wa,s a'
paxty to the former suit. The obligation of a pumhasu to mqund

() Supra, v 108, . ® L L. R, 2 Bom. 9.7
® I, L B. 2 Bow, 540,



VOL.IX.] BOMBAY SERIES.

to the jurisdiction of a Court to order a sale eeases when the
sale is completed——Rusippa v, Dupdidgpitd, The former deeree
Lars the maintenance of the present suit, and estops the plaintiff
from taking any ohjestion to the jurisdiction.

SARGENT, O, J.~This suit is instituted with the permission of
the Collector by the plaintift to obtain a declaration of his right
to be the hollex, for the times being, of a desdiyive hak against
the defendant, who is the purchaser at an anction sale in exeeu-
ention of a decree passed in a suit institated by a mortgagee
against the plaintittf as the vepresentative of the orviginal mort-
gagors (the father and grandfather of the plaintiff) to cenfovee
the mortgage-debt by sale of the ek, The Courts below have
found that, notwithstanding the settlement wade hy Govern-
ment with the holders of the Lk, the hal being a service votai
could not Le mortpaged by plaintitf’s father and grandfather
beyond their life.interests, and that the plaintiff was entitled,
therefore, to the hek as the present life-holder,  This is opposed
to the recent Full Bench decision in Rddhdbii v, Anantrde
Blagvant , which establishes that, in the absence of any
special family custom, when the office attached to the ratan
ceases, the property wmay be dealt with in the usual way. And
as it is not in dispute that the services attached to the rvatur in
question were discontinued on Sth July, 1868, the hak was no
longer inalienable when the mortgage was executed on 13th
April, 1871, Apart, thevefore, from the question of jurisdiction
by the Court which passed the decree under which defendant
purchased, it is plain that the defendant obtained a title to the
absolute property in the hok which the plaintift’ could not dispute.

But it was contended for the plaintift that the proceedings in
the mortgages’swsuit took place throughout without the cevtiticate
of the Collector as required by section 6 of Act XXIII of 1871,
and, therefore, conferred no title on the defendant ; and, secondly
that the defendant, who was the son of the mortgagee, purchased
without the consent of the Court, and that the sale was void.
This last objection to thedefendant’s title was not takew in the
Courts below, and cannot be taken now in second appeal, being
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a mixed question of law and fact ; but as to the first objection, it

Vasassr s, in our opinion, one which must prevail against the defend.
HAR,I._BHM ant’s title, The Court had clearly no jurisdiction as regards
{ﬁﬁ“ the subject-matter to entertain the suit, and the deerce was

therefore, null and void, and could not constitute the basis of any

title.

But it was urged for the defendant that the plaintiff himself
was a party to the mortgagee’s suit, and that he was estopped from
now taking the objection to the jurisdiction. But apart from the
circumstance that the plaintiff was a minor ab the time, there
could be no uestion of estoppel by conduct hetween the
judgment-debtor and the purchaser at auction, who derives his
title from proceedings which are entirely in dnvitum as regards
the former. The defendant not having established his title, the
plaintiff, who is the holder of the Lak, whether still subject or not
to the mortgage, is entitled, as against the defendant, to a de-
claration that he, and not the defendant, js entitled to the hal.,
We must, therefore, confirm the decree with costs.

Decree confirmed.

ORIGINAL CRIMINAL.
FULL BENCH.

Refore Siv Chavles Sargent, Knight, Olief Justice, My, Justics
. Bayley and My, Justice Scott,

1884 QUEEN EMPRESS v. A. MORTON axp MOORTEZA ALL
Navember

220 29, Jurlsdiction—Practice— Procedure—Code of Criminal Procedure (X. of 1882) applic-
ST able to proceedings i the Conrt of the Judicial Superintendent of Railways in T,
H. the Nixdn’s Domintons—Sanction of proceedings—=Subsequent sanction of no

effect—Irrveguler commitiment accepted by High Cowrt—Criminal Procedure Code

{X.of 1882) secs. 197 and 582—Power of Court of Judicial Superintendent of

Railweys to commit to Uigh Court—Charges preferred by Advocate G’emml«--

Letters Pateni 1865, clause 24— European British subjects, ‘

The prowsmns of the Code of Criminal Procedure (X of 1882) apply to the Court

af the Judicial Superintendent of Railways in his Highness the Nizdm’s Domzmous
held at Secunderabad,



