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Sir Sctrgeiii, Enpjld, 0nef Jmike, aud Jf/. J itM/Me £ajjh<ii,

F lIL V A H Y , &OCULDAS VALAB1)A'>S, D efesdani «  18S5
March 27,

Pm€[ke—Ra:imr~AhfttinmM~Cidl Prmzduec Cq4>'. {AY F o/1SS2), SfXB, — ------- r-—
, 3(56-37 L

The plaintiff died on the 2Stb August ISŜ l Decemhor, 1SS4, letter of
administration to liis estate ■vrere granted to thc Adiniaistrator GcnetnL The 
(liifcnda,3it died in Jime, 1SS4, ka\iiiga \vidow and oue son him surviving. By his 
will he appointed two executors. On the 3rd Fehri^arj’, 1SS5, the Administrator 
Oeneral took oiit a smnmona to revive the suit.

/Idd that, uotwithstaiidiiig thc proA'isions of section 365 of the Civil Procedure 
Code ( X I o f  1882} and of thc Liniitatiou Act XV of 1 8 7 7 , it was competent for a 
Judge iu chambers to revive thc siiit by making .in order for abatement under 
section 306 of the Code, coupled -with nn order under section 371 setting aside thc 
order for abatement,

SuMMOJTS adjourned into Court by Bayley  ̂ mider Eule 10 
clause (a>.J.) of Rales of Courfc,

By a decretal order dated tlie lltli July, 1878  ̂this suit wa'5 
referred to the Commissioiier for taking Accounts, and the 
reference ,’was duly proceeded witli before liini.

■ On tbe 28tli August  ̂ 1883̂  plaintiff died, aud on the 3rd
March, 1S84, by ,an order of the Higli Court the Administra
tor General was authorized to collect and talte jjossessioii of tho 
property of the plaintiff; and was directed to apply for letters 
of administrai-.ion to the property and credits of the plaintiff.
Letters of administratioii Ŷê e subsequently (on the 18th 
December, 1884), granted to the Administrator General.

The defendant died in June, 1884, leaving a will, whereby he 
appointed one Day^l Mulji and Cordhandas Khatio his exe
cutors.' The defendant left a widow (Gomtibd.i) and son (Cur- 
mndfe' Qoeuldfe) -him̂  surviving.
' On the 3rd February, 1885, the present summons was obtained 
on behalf of the Administrator General L, E. W . Rivett-Carnac 
as the administrator of the property of the deceased plaintiff, 
calling on the executors (Dayal Mulji and Gordhandfe Kha,feao)
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and tlie widow and son of the deceased defendant “ to show cause 
why this suit should not be revived, and why the said L. W. G« 
Eivett-Carnac, as >such administrator, should not be substituted 
as plaintiff in this suit in the place and stead of the said Ful- 
vahu, widow, deceased, and why they, the said Dayal Mulji 
and Gordhandas Khatao and Gomtibai and Cursandas Valabd^s 
should not be substituted as defendants in this suit in the place 
and stead of the said Goculdas Valabdas, deceased, and why such 
amendments iu the title and proceedings as may be necessary to 
be made in conseqiience of such revival and reconstitution of 
this suit as aforesaid should not be made.” At the hearing of the 
summons before the Judge in chambers his Lordship was of 
opinion that the application was barred j but leave was given to 
amend the summons and to renew the application, which his 
Lordship ordered to be made in Court before two Judges. The 
following words were added to,the summons;— “ Or, in the alter
native, why the suit should not abate, and, in the event of an- 
order for abatement being made, why such order should not be 
set aside under section 371 of the Code of Civil Procedure, and 
why an order for revivor of the suit should not then be made

The summons now came on for argument before Sargent, C.J., 
and Bayley, J.

Lang for Dayal Mulji showed cause.—We contend, first, 
that, having regard to the provisions of the Civil Proced.ure Code 
(XIY of 1882) and of the Limitation Act (XY of 1877) as amend
ed by Act XII of 1879 and Act YIII of 1880, the order sought 
for cannot be made ; and, secondly, that, even if there is power to 
make it, the order ought not to be made under the circumstances 
of the case,-

The first question is, whether the representatives of the 
plaintiffs can now be made parties, and the suit be revived. It 
is now more than eighteen months since the death of the plaiiitifp, 
and the application is by his representatives. The application 
made in the first part of the summons is barred by section. 365 
of the Civil Procedure Code (XIY of 1882) and article 171 of 
Schedule 2 of the amended Limitation Act, and hence tlie apt, 
plication in the alternative containal in the concluding part of



tlie summoiis; vk., for an order under section SGB, iliat tlio .suit 
shall abatCj to be followed immediately by an order under FtrLVAiiir
section 371 setting aside that order of abatement. This is cJocrLDAs
merely an artifice to evade the provisions of those Acts, wliich 
the Court will not sanction*

[Sargekt, G. j .—-That, however̂  is a matter for the discretion 
of the Judge in chambers. The <|UeBtion now before us 
whether by law the thing can be done ?]

It is clear the Legislature did not intend to permit it. The 
eifect will be that no lapse of time vrill prevent the repref-eiita~ 
tives of a deceased plaintiff from reviving a suit, for there is no 
provision in the Limitation Act applying to such an application 
made by representatives of ajtlaintlf. Article 171 A. applies 
to an application made hy a defendant, and he is limited to one 
hundred and twenty days from the date of the plaintifis death.
V l̂iy should the lepreKentative of a plaintiff have this advantage 
over a defendant ? A defendant may not even have heard of the 
plaintiifdeath, and yet after one hundred and twenty days he 

is barred. ,

It is clear, from the section itself, that the Legislature did not 
contemplate an application for abatement under section 360 of 
the Civil Procedure Code being made l;>y representatives of 
a plaintiff, but only by a defendant. In fact, it could be no 
advantage to a plaintiff to get an order for abat«ra‘iit, unless 
indeed, as in this case, with a view of getting the order im
mediately set aside under section 371, and having the suit 
rmved,

[SAEdENT, C. J,— As long as a suit is not al>aied, the defend* 
ant may go on incurring costs, e. g. by executing a commis
sion or collecting evidence. In that ease it would be for the 
pMntiff-̂ s advantage to abate the suit.]

In Bhm/mh JDms Joliumj v, Dommi Thakoor̂ '̂̂  WilmU} J*. 
appears to have granted an application similar to this, but that 

before the Limitation Act was amended by Act XII of 1879*

v o l .  IX .J . BOMBAY SERIES. ST?
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1885 I contend tliat tlie representatives of tlie plaintiff having 
failed to apply within sixty days after the plaintiff’s death, they 
are now barred by article 171 o£ the Limitation. Act, and that 
section 366 of the Code does not include an application by re
presentatives of the plaintiff, and that, therefore, the part of this 
summons as regards the representative of the plaintiff must fail.

But the summons also asks that the representatives of the 
defendant, who died in June, 1884, be now made defendants to 
this suit. This appiieation is also too late : see section 368 of 
the Civil Procedure Oode and article 171B. of the Limitation 
Act. It should have been made within sixty days of the defend
ant’s death. The device of getting an order for abatement, and 
then setting that order aside under section 371, cannot be 
resorted to in the case of defendants, for section 371 does not 
apply to cases of abatement under section 368. Sixty days 
after the defendant’s death this suit abated of itmlf under - that 
section without any order being made. An abatement under 
section 368 required an ofder, and such an order may be set aside 
under section 871. The order made under section 371 refers 
only to an order for abatement or dismissal ” , that is to say» 
only to orders made under sections 368 and 370. An abatement 
under section 368 cannot be set aside.

I submit that, even if the Court has the power to make the 
order asked for, it will refuse this application, as being merely 
a trick to escape the provisions of the Codes and the clear inten
tion of the Legislature,

With regard to the facts, the applicant has failed to show that 
he was prevented by sufficient cause from continuing the suit- 
tinder section 371. Several months of the delay are wholly 
tmaccounted for.

Mac2)h&}'son, for the applicant, was not called on.
Sargent, C. J.—We approve of the ruling of Mr. Justice, 

Wilson ill Bhoynt'b Dass Tohurry v. Doman Jhakoo^^K The 
period of limitation for an application under sections 366 and 
271 of the Oode is unaltered by Act XII of 1879. Therie is no 
Objection I think to the proposed order being made by a Jud^v 

(1) i  L. R , 5  Cal<r. 139.
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ill eliainber.s. Wlietlier lie could eoiiveiiieiitly ileal witli the C|iies- 
tion oi costs iintler section 366 might be open to doubt.

BAYLEr, J.—'I concur, As Judge in chambers I was of opinion 
that the order applied for in this case should be grauted. I  felt 
daubtfulj however, as to whether I had power to taake] it̂  and, 
therefore, I referred the question to the Court.
. That point being now seitled  ̂ the alteinative part of tbe 
Bumiiioiis will made absohite. ■

The following order was laade Tlds Coiirt doth ort’ier that the suit shall 
abate, and this Court dotli set aside sacli order f o r  aljatc-inent, and dotli order 
tliat the name of the ,%aid L. W. (i. Eivett-C'anuic, ailmiiiistratur o! tlie 
and crei-lits of tiie plaintiif I'ulvaliu, be entered iu tho lilaae of the said Fulvaha 
on tlse reoord, and that the uaute of the said Dayiii Mulji, the 4illeged executor 
of the scii<l tlefendaiit Goculdas Vaiahd:is (aow duccaHed) aiul l-Mnntiiu'u, t!ie widowj 
aud Cui'saiidils, the son of tlie said Q ociildas V alabdus, be- euter^d on the record 
in the place of the said defendant,”

Attorneys for the plaintifts.— l̂essrs. Crawford and BiicMand,
- Attorneys for the defendants.-—Messrs. Ilore  ̂GoRi'oy and Bmim.

1SS5.

F clvahu
V .
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APPELLATE CIYIK

Se/m'B S ir GJmies Sargenff Entghi^ Chief Justice^ an<̂ . 3£/\ Ja d ice KemhcdL
B A I DAYA,-^riDow (oKiomL P la o t i f f ) ,  Appelxiht, f. 15'ATHA 

GOYINDLAL (original Defendakt), Sespoxdext.'*^
IFtndii liuv— Maintenance— Sifip-niotha’, rhjM qf, io 7namtemnicc~^I’liTA'dy properi^t 

Under the Hindu law there is no legal obligation upon a step-son to suppmt 
a stfep-mother iudependeutly of tho existence in his hands of family xiroperty.

This was a second appeal from the decision of F. Beaman̂  
Assistant Judg€ of Ahmedabad, reversing the decree of Rav 
Saheb Lallubhai P. Parekh, Joint Subordinate Judge of Ahmed- 
abad. ■

; Tha plaintiff Day^ sued her step-son to recover from him 
arrears of maiiitfiiance, alleging that he had inherited from, hec 
husband moveable and immoveable property of the value of 
Ks. lOjOOO. The defendant replied that the propeifty owned 

father did not amount'to more than 'RSr 1,125,j -iĥ fc

* Special Appeal, K o , '4 9 l of 1 ® . ,

1885
January 7,


