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Befare Mv. Justice Scott.
HORMUSJI CURSETJI ASHBURNER (Pramsmirr) z BOMONJI
CURSETJI ASHBURNER s¥p OTHERS (DEFENDANTS).*
Piactice—IMnal report of Commissivner for taking decounts— Motion to vary
yeport— Lindtation --Rules of Const, Chap. 6, Bule 6 {cd. 1867).
Held that under the rule which requires that a motion fo vary the report of
he Commissioner for taking Accounts (Rules of Court, Chap, 6, Rule6 (cd, 1867) %

shall be made within twenty days after the filing of the report, the Court bas a
discretion to extend the time for making such wotion,

Motion by the defendants to extend the thne within which to
move to vary the Commissioner’s report.

This suit had been referred to the Commissioner for taking
Accounts. He made his final report, which was filed>en the
25th February, 1885. The defendants filed gyceptions to the
report on the 16th March, 1885, but did not move to vary or
discharge it within twenty days from the date of its being filed,
as required by Rule 6 of Chapter VI of the Rules of Court
(ed. 1867)®. '

The case accordingly appeared on the Cowrt list on the 23vd
Maxch “for further directions and costs on Commissioner’s
general report.”  The defendants then gave notice to the plain-
tiff that they were not prepared to go on, and would move for .
an extension of time. The motion came “gn before Scott, J., on
the 26th March, 1885, and was adjourned in order that the defend-
| * No, 478 of 1879, ‘

1) Rule 6,—When any report of the Commissioner for taking Accounts or local
investigations hereafter made in pursuance of any order of the Court shall have
been signed by him, the same shall be forthwith transmitted by him to the
“Prothonotary, and the report shall thenceforth be binding on all the parties to
the . proceedings, unless discharged or varied, either at chambers or in open
Court, according to the nature of the case, upon application by summons
or motion, within twenty days affer the ﬁling‘\thereof, or such further time as
a Judge or the Court shall allow, No person shall be allowed to appeéar in
support of the report, or take any proceeding in the suit founded npon it, until
the fee for filing it shall have boen paid to the Prothonotary. - The present prac-
tice, according o which the Commissioner by issuing a warrant to sign veport -
gives notice of his being about to sign it, shali be continued,
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ants might file affidavits showing the canse of their delay in
wmaking the application. The motion now cawme on for hearing,

Maephersonn for the defendants.—T ask thas the time allowed
by the rule be extended. Up to the last moment negotiations
were going on for the settlement of the case, and the defendants
allowed the time to expire. The circumstances arve such as to
justify an cxtension of time if the Court has power to extend it.
The case appeaved on the list for hearing much sooner #han was
expected, and the defendants were taken by swrprise. T submit
that the Court has power to extend the thae, although the tweuty
days preseribed by the vule have expived. There is no veported
casc upon the point. I submit that un application under the
lash elause of section 368 of the Civil Procedure Code (XIV of
1882) is analogous. Theve it is clear that an application may
be wade to the Court after the preseribed thue has expived,

- .

Inverarity for_ghe plaintiff, eontra,—~This application eaunot
be granted. The time lnited by rule for moving to vary it, has
expived.. We contend that, if an extension of time is required,
an appHcation to extend the time should be made jhefore the
preseribad time has elapsed. The application is now too late.
No application having heen made within the preseribed time,
the report has now heconte binding, and camnot be varied. Two
yuestions arise: first, has the Court power now to extend the
time ? Seeond, assuining that it has power, do the facts of this case
justify such extension /I will deal with the second qguestion
first. It is plain, from the atidavits, that the time was permitted
to uxpue without auy wotion to vary the report being made, or
any motion to extend the time for doing so—not becanse the
dufendanta were misled by the expectation that the negotiations
fora ﬁompromlse of the suit would be successful, but because
they mistook thesmedning 8£.the rule (counsel commented on the
aﬁida.vxﬁs) Buch s mlsml\e T¥no ground for omntmﬁ tlus appli-
cation—Craig v. Phillips®; In re J]ILU{.S‘L“Z(Z)

But, even assuming g the facts were otherwise, we contend the
Court Bas no power, under the rule, now to ehtend the t1me---

{7 Ol Div, 249, @7 Chy Dlvr 711.
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Whistler v, Huiedeoel®s Wallisv. Hepburin® ; King v. Daveuport®,
At the end of twenty days the report is binding, and we ave
entitled to procure the pecessary certificate from the Prothono-
tary and eome to the Court to have the report confirined. Section
868 of the Civil Proeedure Code is not analogous, for from the
very nature of the case the application, there provided for and
permitted, could not he made until after the expiration of the
appointed time. There is nothing in the rule applicable to this
case analogous to the words of that section. Section 549 of the
Code i3 more analogous, "and it has been held that an applicafion
under that section must be) made within the preseribed time—
Haidri Bai v, The East Tndinn Raileay Compungy®,

Maeplerson in reply.—Seation 368 of the Code is analogous.”
The words there are *the suit shall abate unless, &e”  In the
tule the words are * the report shall he binding, unless discharged
or varied.” It is binding, vnless the Cowrt in its discretichy and
upon sufficient cause shall vary it, either withindhe time appoint-
ed or beyond it.  The Court is master of its own discretion, and
will not force a report upon the defendants it it thinks they were
under an erroneous impression.

As to the avgment that a mistake by the parties as to the
meaning of the rule is no ground for granting this application,
that is begging the question. We say they did not mistake its
meaning and that on its trug constm:tcmon fhe Conrt hag 9}90{",'% to
grant this’ apphcd‘oxon.

Suorr, J.—~I am oi opinion, Tn the frst " place, that I have a

discretion undex this rale to give futther time to the defendants,
“although they dxd no app“[y to discharge or vary “the report
“within the. twenty days. The cirewstances must be, of eourse,

strong to justify a departure frow the rule, which is, that the
veport is binding on all the pavties, unless an application is
wade to discharse or vary 1L within twenty days of its filing, or
within such further time as the Judge shall ‘allow. In the pre-
seut case three causes are oﬂemd of the uren'ulanby oie by

M3 QB D8 <st Q. B. D., 84, note,
()4 Q. B, D., 402, ) L LR, 1ATh, 687,
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Mr, Inverarity, that the parties were ignorant of the law, which
would be no excuse: two by Mr. Macpherson, that the defend-
ants were led beyond the time by negotiations for a scttlement,
and that they could not bring the matter on without copies
of the notes of evidence, which even yet have not heen obtained.
Now I have re-read the affidavits, and still think the chance of
settlement was uppermost in the winds of the pavties, and
caused the delay, and not any mistake in the law, They did
not, when the negotiations fell through, take the vight eourse
in filing exceptions, They ought to have applied to diseharge
or vary the report.  Bub still they took an active course to
protect their interests, and could not bring on the matter, as the
notes of evidence had not been furnished, I am very loth to
deprive pmma of their appeal by reason of an irregularity which
way caused by a desive on loth sides to stop further ltigation,
These, Jimitations to the time of such applicatious, like all such
limitations of rights, mmst, where the language is ambiguous,
e construed in Tavour of the vight to proceed (I. L. ‘R.. 1 Bom,
19-22, per Westropp, C. J.). The language of the Act is doubtful
a3 to whether the application to extend the time must he made
within the twendy dm*s I, therefore, decide in favour of the
vight to proceed. 7 ettt ‘

The qguestion remains, whether the facts justify me in sanctions
ing any extension. On the whole, I think Mr. Macpherson has
made oub a case for the application of the diseretion given me
by the rule. I, therefore, postpone the matter till after the May
vacation. .

Attomeyxs for the plaintiffi—Messps, Nanu and Hormasji,

Attorneys for the defendants,~—Me ssrs. Aro!wu' and Hormasyi,
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