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- SARGENT, C. J.—According to Bhagvan Dayalji v. Balu O, a

Subordinate Judge, invested with Small Cause Court powers,
has generally to follow the procedure preseribed in the Code of
Civil Procedure. This governs his proceedings both in trial and
execution, whether the suit is a small cause or not. If the two
jurisdictions assigned to the Subordinate Judge's Court and
to the Bubomlinate Judge personally 'a-rye. locally co-extensive
.(whieh sometimes they are not), there ix no distinction of sides or
branches. But wheve, as in some cases, the ordinary jurisdietion
is wider locally than the Small Cause jurisdiction, the Cowrt is
in that pavt of its territory which lies outside the Small Cause
Cowrt jurisdiction, to be regarded as a separate Court so farv that
a deeree in a small cause should not generally he exeeuted on
property beyond the Small Cause Court jurisdiction without a
transfer, 4. ¢., a dealing with the execution as in a suit tried in
the ustial way, for veasons to be recorded in writing. Asall is
done by the same Judge, a suggestion and an order recorded in
the case are suflicient Wlthout a formal fransmission as $0 a
distant ourt : .
(I) I L; 1., § Bom,, 230.

APPELLATE CIVIL.

Before Sie Chavles Savgent, Kuight, Chief Justice, and Mr. Justice Keraball,
RAVIT RANCHOD NATK (orreixarn CavbaTor), APPELLANT o VISHNT
RANCHOD NATK {(oRraINaL Appricaxt), REsPoxpryt¥
. P: ohate— Will—Execution in Bombay— Property in Mofussil—dct XXI of 1870,

‘Sec, 3—Act ¥ of 1881, Secs, 2 an(T 83—The (’odﬂ of Ciwil Py ucedura (det XTT

of 1882), Sec. 177,

Fleld that the District J udge of Théna had jurisdiction to grant probate of a will
execnted on 28th October, 1881, by a Hiudu woman in the town of Bombay devising
immoveable property situated in Thana. :

Where the caventor refuses to answer a question, section 177 of the, Code of
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before the District Judge by section 83 of AtV of 1881, will not justify the
Judge in dispensing with the proof of the will set up, and passing a decree in
favour of the petitioner.

THIS was an appeal against an order of H. J. Parsons, Judge of
the district of Théna. The applicant prayed for the grant, to him,
of probate of the will of his mother, Anandib4i, who died on the
18th of May, 1882, leaving a will executed in Bombay, dated
98th of Octoher 1881, devising property situated in Thdna, and
appointing him executor and administrator of her estate. His
brother entered a caveat, and contended that the District Judge
of Théna had no jurisdiction in the matter, the alleged will
having been made within the local limits of the Ordinary
Original Civil Jurisdiction of the High Court of Bombay, and
the property devised being situated beyond those limits. He
also contended that the will was neither legal, nor legally exe-
cuted, as it lacked his own signature. The Judge held tlmt-the
matter was governed by the Hindu Wills Aect, XXT of 1870,
which, he ruled, did not vest in the High Court an exclusive
jurisdiction as vegards the grant of probate. On the question
of the proof of the will the Judge examined the caveator, and
asked him if he had attested a will made by his mother in 1877,
Though the question was repeatedly put to him, he would
neither admit nor deny signature, nor return a direct answer.
The Judge thereupon considered that the caveator refused,
without lawful excuse, to give evidence, and under section 177
of the Code of Civil Procedure (Act XIV of 1882) decided the
case against him, and ordered probate to be given to the applicant.

The caveator appealed to the High Court,
Serjeant Atlkinson with Sealy for the appellant.—This case

iy governed by the Indian Probate Act V of 1881 : see preamble

and section 2. It is not governed by the Indian Succession
Act X of 1865 in its entirety; see sections 881 and 832
nor by the Hindu Wills Act XXI of 1870 ; see preamble and sec-
tion 2. The preamble shows that the Legislature intended- to-
legislate only as regards the wills of Hindus, &c., in the town of
;)3c>1uabear,;.§;r so far as this presidency is coneerned, Sectzon 2 extends
* portions of the Succession Act to all wills made by Hindus within -
the local limits of the Ordinary Original Civil Jurisdiction of. the
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High Court at Bombay, so far as relates fo immoveable property
situate within those limits,—a qualification which, I submit, applies
to wills executed in the town of Bombay as well as to those executed
outside. The will in the present case, though executed in Bom-
bay, devises property in Théna. It is, thercfore, not a case to which
the Hindu Wills Act applies. If so, section 2 of the Probate Act Vof
1881 says: Buceptin cases to which the HindusWills det wpplies, no
Court in any local area beyond the limits of the town of Bombay
shall receive applications for probate until the local Government
has authorized it to do so. The District Judge was not authorized,
and had no jurisdietion in this matter.

Guiput Saddshiv v for the respondent—~The Hindu Wills
Act does apply to this case, and, therefore, the Probate Act does
not. Section 2 of the former extends portions of the Indian Suc-
cession Act to («) all wills of Hindus executed in Bombay, and
(D) "all such wills made outside the local limits of the Ordinary
Original Civil*Jurisdiction of the High Court of Bombay, so far
as relates to immoveable property situate within those limits.
This limitation does not apply to the former class of wills.
All wills, if executed in Bombay, are governed by the Hindu
Wills Act independently of the situation of the property.

SArGENT, C. J—We arc of opinion that the construction, con-
tended for by the appellant, cannot be sustained, and that the
present case comes within the language of the Hindu Wills Act,
Section 2 (), which applies to all wills of Hindus executed in
Bombay, no matter where the immoveable property devised may
be situated.

Serjeant Athinson.~The District Judge was clearly in error
in granting probate to the applicant without any proof as to the
will Set up by him.

Qanpat Saddshiv Bdw—~The Probate Act of 1881 by seetion
83 extends the provisions of the Code of Civil Procedure (XIV of
1882), section 177 of which justifies the action of the District
Judge.

SargENT, C. J.—In this case the caveator having reﬁused o

' answer a question put to him by the Court, the Dlstnc’fs udge'

: has made an order, under section 177 of the Code of - Civil Pro- |
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cedure, for grant of probate to the petitioner. The proceeding
Detween the petitioner and the caveator is directed, by section 83
of Act V of 1881, to be in the form of a suit according to the
provisions of the Civil Procedure Code. The above section,
therefore, of the Code would be applicable under proper circum-
stances; but it is plain that the discretion which the section con-
fers on the Court is one which, in such a case, would be required
to be exercised with more than usual care, and could never justify
the Court in dispensing with proof of the will by the petitioner,
as was done here. Nor do we think that the question, which the
caveator refused to answer, vz, whether he had signed a former
will, was such a material one as to forbid our interference on -
appeal. We must discharge the order, and send the case back
for a fresh order to be made on the application, Costs of this
appeal to abide the result. :

ORIGINAL CIVIL.

Before M. Justice Buyley. _
TRICCAM PA'NA'CHAND (Pratvtirr), v. TEE BOMBAY BARODA axp
CENTRAL INDIA RAILWAY COMPANY Anp oTuERs (DEFENDANTS).®
Practice—Security for cosis—Civil Procedure Code (XIV of‘ 1882), Sec. 380—
Cantowment of Wadhwdn—Brilish Indig.

Held, that o plaintiff being a vesident in Wadhwiin in Kéthiswdr and possessed
of immoveable property in the cantonment there, could not be required to give
seonrity for costs imder section 380 of the Civil Procedure Code (XIV of 1880),
the cantonment c_)f Wadhwéin being within the limits of British India.

SUMMONS in chambers; calling on the plaintiff to show cause
why he should not deposit a further sum of Rs. 2,000 as security
for the defendants’ costs in this suit. '

The plaintiff was a resident of Wadhwén in Kathidwair, and he
brought this suit against the defendants through his constituted
attorney.

Soon after the plaint was filed, the plaintiff was called upon by -
the defendants to give security for the costs, and he thereupon
lodged in Court a sum of Rs. 1,000,

. * Buit Ne, 143 of 1884,



