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Stiborclinate Judge^ invested w i t h  Small Cause Court powers^ D h a e a h d a ’ s  

has generally to follow the procedure prescribed in the Code of 
Civil Procedure. This governs his proceedings ];iotli in trial and 
execution, whether the suit is a small cause or not, I£ the two 
jurisdietions assigned to tlie Subordinate Judge’s Court and' 
to the Subordinate Judge personally arc locally co-extehsive,

. (which sometimes they are not), there is no distinction of fsides or 
branches. But where, as in some cases, the ordinary jurisdiction 
is wider locally than the Small Cau.se juri.sdictioii, the Court is 
in that part of its territory which lie?̂  outside the Bniall Cause 
Court jurisdiction,, to be regarded a.s a separate Court so far that 
a decree in a small cause should not generally be executed on 
property beyond the Small Cause Court jurisdiction without a 
transfer^ i. e.j a dealing with the execution as in a suit tried in 
the lisual waŷ , for reasons to be recorded in writing. As all i.s 
done by the sawe Judge, a suggestion and an order recorded in 
the case are suflicient without a formal transinis.sion as to a 
distant Gourt.

(I) I. L. E., 8Bom,, 230.

APPELLATE CIVIL.

Btforc Sh' Charles Savfjent  ̂ Knight, Chief Jiidkc, and Mr. JuMice Kerahall.

R AYJI RAITOHOD ITA'IK (oRreiNAL Oavea.tor), A pi’eilanx i’. YISHNIT  
BAJSfCHOI) ITA'IK (obiginal Appltcai t̂), B.espokdent.*

Prolntc~Will~~Exeaition in Bom hay-Proper! 1/ hi Mofuml—Act X X I  o f  1870, 
Sec, 2—'Act F<^1881, 2 ctml 8‘i —The Code o f  CmlProcedure {Att X TV

. ofim),Bev...m, ' ' '

H eld  that tho District Judge of Tlidim had jurisdiction to grant prohate of a 
executed on 28th October, 1881, by a Hiudu woman in the town of Bombay devising 
immoveable pro3?ei’ty situated iu Th^a. ■

Where the caveator refuses to answer a question, section 177 of the Code o£ 
Civil Procedure (XIV of 1882), the provisions of which are extended to pioceedings *

* Regular Appeal, 35 of 1884, front original decree*
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before tho District Judge Ijy section 83 of Act V of 1881» will not justify tlie 
Judge in dispensing with tlie proof of the will set up, and passing a decree in 
favour of the petitioner.

This was an appeal against an order of H. J. Parsons, Judge o£ 
the district of Thana, The applicant prayed for the grant, to him, 
of probate of the will of his mother, Anandib<4i, who died on the 
18th of May, 1882, leaving a will executed in Bombay, dated 
28th of October 1881, devising property situated in Thana, and 
appointing liim executor and administrator of her estate. His 
brother entered a caveat, and contended that the District Judge 
of Thdna had no jurisdiction in the matter, the alleged will 
having been made within the local limits of the Ordinary 
Original Civil Jurisdiction of the High Court of Bombay, and 
the property devised being situated beyond those limits. He 
also contended that the will was neither legal, nor legally exe
cuted, as it lacked his own signature. The Judge held tlmt*the 
matter was governed by the Hindu Wills Act^ X X I of 1870, 
which, he ruled, did not vest in the High Court an exclusive 
jurisdiction as regards the grant of probate. On the question 
of the proof of the will the Judge examined the caveator, and 
asked him if he had attested a will made by his mother in 1877. 
Tihough the question was repeatedly put to him, he would 
neither admit nor deny signature, nor return a direct answer. 
The Judge thereupon considered that the caveator refused, 
without lawful excuse, to give evidence, and under section 177 
of the Code of Civil Procedure (Act XIV of 1882) decided the 
ease against him, and ordered probate to be given to the applicant.

The caveator appealed to the High Court.

Serjeant Athinsorb with Sealy for the appellant.—This case 
is governed by the Indian Probate Aet V of 1881: see preamble 
and section 2. It is not governed by the Indian Succession 
Act X  of 1865 in its entirety; see sections 331 and 332: 
nor by the Hindu Wills Act XXI of 1870; see preamble and sec
tion 2. The preamble shows that the Legislature intended to 
legislate only as regards the wills of Hindus, &c., in the town of 
;Pombaf so far as this presidency is concerned. Section 3 extends 

“ portions of the Succession Act to all wills made by Hindus '™ithin 
•the local limits of the Ordinary Origind Civil Jurisdietioa of the
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High Court at Bombay, so/co'as relcdcs to immoveahle property 
situate within those lirtiiis,—a qualification which, I siihmit, applies 
to wills executed in the town of Bombay as well as to those executed 
outside. The will in the present case, though executed in Bom
baŷ  devises property iu Thana, It is, therefore, not a case to whicli 
the Hindu Wills Act applies. If so, section 2 of the Probate Act V of 
1881 says; JExcf p̂tin ccms to which the HindusWills Act applies, no 
Court in any local area beyond the limits of the town of Bombay 
shall receive applications for probate until the local Government 
has authorized it to do so. The District J udge was not authoriiied, 
and had no jurisdiction in this matter.

GaniJai 8addsMv lidv for the respondent,—Tbe Hindu Wills 
Act does a|>ply to this casê  and, therefore, the Probate Act does 
not. Section 2 of the former extends portions of the Indian Suc
cession Act to (a) all wills of Hindus executed in Bombay, and 
(h) all such wills made outside the local limits of the Ordinary 
Original Oivil‘®Jurisdiction of the High Court of Bombay, so far 
as relates to immoveable property situate within those limits. 
This limitation does not apply to the former class of wills. 
Ali wills, if executed in Bombay, are governed by the Hindu 
Wills Act independently of the situation of the projjerty.

SiiiGEJfT̂  0. J.— We arc of opinion that the construction, con
tended for by the appellant, camiot be sustained, and that the 
present case eomos within the language of the Hindu Wills Act, 
Section 2 («), which applies to all wills of Hindus executed in 
Bombay, no matter where the immoveable property devised may 
be situated.

Sergeant Atkinson,— The District Judge was clearly ia error 
in granting' probate to the applicant without any proof as to the 
will set up by him.

Ganpat Saddahiv Bdv,— T̂he Probate Act of 1881 by section 
83 extends the provisions of the Code of Civil Procedure (XIV of 
1882), section 1V7 of which justifies the action of the District 
Judge. '

Sargent  ̂ O. J.—-In this case the caveator having refused tft 
answer a question put to him by the Court, the District Jtidg6 
lias made M  order, londer^seetion 177 of the Code of Civil Bro«
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cedure, for grant of probate to tbe petitioner. The proceeding 
between the petitioner and the caveator is directed, by section 83 
of Act V of 1881, to be in the form of a suit according to the 
provisions of the Civil Procedure Code, The above section, 
therefore, of the Code Avould be applicable under proper circum
stances; but it is plain that the discretion which the section con
fers on the Court is one which, in such a case, would be required 
to be exercised with more than usual carê  and could never justify 
the Court in dispensing with proof of the will by the petitioner, 
as was done here. Nor do we think that the question, which the 
caveator refused to answer, viz., whether he had signed a former 
wilh was such a material one as to forbid our interference on 
appeal. We must discharge the order, and send the case back
for a fresh order to be .made on the application, 
appeal to abide the result.

Costs of this

ORIGINAL CIVIL.

Before Mr. Justice Bwjley.

TRIGOAiyi: PA'i? A'OHAND (Plaintifp), v. The BOMBAY BARODA anb 
CENTRAL mJ)IA RAILWAY COMPANY and others (DeitendAxNts).* 

PrciciicB—Security for c<j»is— Civil Procedure Code ( X I V  o f  1882), Sec. 380—
Cantonmmt of Wadlman~-Britisli hidia,

I'ldd  ̂tliat a plaintiff being a resident 121 Wadh-wsin ia KAthî wdx and possessed 
of imraoveable property in the cantonment there, could not be required to give 
security for costs under section 380 of tte Civil Procedure Code (XIV of 1880), 
the cantonment of Wadhwiln being -witMn the limits of British India.

SuamoNS in chambers, calling on the plaintiff to show cause 
why he should not deposit a further sum of Rs. 2,000 as security 
for the defendants’ costs in this suit.

The plaintiff was a resident of Wadhwau iu Kathiawar, and he 
brought this suit against the defendants through his constituted 
attorney.

Soon after the plaint was filed, the plaintiff was called upon by 
the defendants to give security for the costs, and he thereupon 
lodged in Court a sum of Es. ],000.

* Suit No, M3 of 188 ,̂


