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“Following the Allahabad High Court case, referred to above, I

have rejected the applicant’s prayer, bub contmnent on the orders
of the High Court.” a

There was no appearance in the High Court on behalf of
either party.

The judgment of ths Court was delivered by

Keyvpirz, J—Although a Subordinate Judge investcd under
Act X of 1869, sec. 28, with Swmall Cause powers acquires the
jurisdiction of two Courts, he does not hecome the Judge of two
Couxts, bub remains the Judge of a Subordinate Court.

APPELLATE CLVIL.

Before Bir Charles Sargent, Knight, Chicf Justice, und Mr. Justive Remball,
DAVLATSING vanap DAYA'RAM, Praistivrr, v PA’\TDU VALAD
CIIANDRA'BHA'U axp two OTHERS, DI FENDANTSF
Civdl Procedure Code Act XIT of 1882, Sec, 257 A —dgrce ment—Jud et bl
Sunction of Uonrt— Conlract void—Principul—8urety.

An agrecment entered into to pay interest not awarded by a decree in addition
to the sum deereed without the sanction of the Court which passed the decreeis
void under section 257 A. of the Code of Civil Procedure, Act XIV of 1882, so.
far as it operates in satisfaction of the judgment-debt.

When the void part of an agreement can be properly separated from the rest,
$he lntber does not hicgome invalid ; but where the parties themselves treat debts—
void ‘s well as valid—as a lump sum, the Courd will regard the contract asan
integral one, and wholly void, upon which neither the prmclpal nor the gureties
can hesued,

Tuis was o reference under section 617 of the Code of Civil
Procedure, Act XIV of 1882, from Rdv Sgheb D. G. Ghérpuré,
Subordinate Judge (Second Class) at Yéval.

He stated the ease as follows i~

“The plaintiff sues on an instaluent bond (exhibit 3) dated
April 26, 1882, executed by defendants Pandu and ZCndli tvhveii.:.\'z
deeeased father Chandrdbhdu, and by Bhoju, the decea,sedn
father of defendant Ddgdu, for the recovery of the first t,"'
instalments theveunder due, with interest.

¥ Civil Reference, Ko, 87 of 1884,



VOL. IX.] BOMBAY SERIES.

“The bond is admitted by Pdndu and Zendu, and is proved to
have been executed 1y the deceased Chandrdllidu and Bhoju,
The sonsideration wentioned in it is as follows —

“The deceased Chandrdbhin awl Bloju owed to plaintiff
R 340-10-0 under an instalwment-hond duated January 7, 1877
A cow, worth Rs. 33, wasgiven to plaintiff by them in part sabis-
faction of it, and the debt was therely reduced to Ry 507-10-0.
Subsequently out of this sum thres instalments, each of R, 30, fell
due, aud plaiutif sued them in this Court (No. 847 of 1881} {or the
reeovery of Rs. 90, the amountof thesaldover-due instalcn s, with
interest Rs. 837,and obtained a decree against then for Rs. 13" with
costs, A portion of the said private debtof Rs. 807-10-0 having
thus been converted into a judgment-debt, the private debt was
reduced to Rs. 217-10-0. Deceased Chandrdbhiu, having been
arrested in exceution of that decrvee, paid off plaintifi’s costs under
it, includi'ng those of execution, and settled the matter amicably
in-the followingway. The judgment-debt of Rs. 127 was added
to the balanee of theprivate debt Rs. 217-10-0, and to the amount
of oue rupee then advanced by plaintiff to Chandridbhiu—thus
making the entire debt Rs. 345-10-0. Rs. 34-6-0 were added to
this sum as interest in advance, making, in all, Rs. 380, The de-
ceased Chandrdbhéu then as pr mupai and Zendu and Péndu, his
sons, and the deceased Bhoju, as sureties, executed a bond in
plaintifs favour for the satisfaction of that sum of Rs. 380 Ly
nineteen instalments, and this is the bond which forms the sub
3eet of the presmt suit. -

“ No satisfaction of the deeree in Sult No. 847 of IbSl has
admittedly been certified to the Court Iy the plaintift, and no
ganetion, sueh as that contemplated by section 257 A, of the Civil

Procedure Code, was obtained to the bond, Plaintitf, however,

conpends that the bond, although for the satisfaction of a judg-
mentrdebi; by instalments and interest not allowed by the decree,
is yet not invalid under the said section 257 A., because that
section applies only to contracts between persons who are p&rtxca
to the decree, and not to contracts made by ;udgment-dabtmg

with others not such parties. The bond sued. upon, he sa; ‘z‘s,

not simply between plaintiff, the ,}udgmenbcredltor‘
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hand, and Chandrdbhdu and Bhoju, the judgment-debtors, on the
other, but was also executed by Pandu and Zendu, who were nog
judgment-debtors under that decrce. Again, he urges tha* he is
willing and ready to enter satisfaction of the decree just now
b efore the final order is passed in this case (exhibit 8),and that
after such satisfaction the bond cannot be held t0 be without
consideration. ’

« 7 feel considerable doubt upon both of these points, and ag
such bonds are matters of daily occurrence in Mofussil Courts,
think it advisable to refer them to the High Court for an anthor-
itative decision, giving such Courts a correct guide in their daily
working and practice” % * *

The Subordinate Judge referred to the following cases :—
Yello, Chetti v. Minusami Reddi®; Ganesh v, Abdullabeg @ ; Pdn-
durang v. Nardyan®; and submitted the following questions for
decision i

“1. Whether the portion of the bond sued upon, relating to the
judgment-debt, is not invalid under section 257 A. by reason of
its having been executed by judgment-debtors and also by others -
not such debtors,

2. Whether such portion of the bond is not invalid if satis.
faction of the decree, which plaintiff is just now willing and
ready to enter, is entered accordingly.

“My opinion upon both the points is that the bond is valid if
plaintiff enters satisfaction of the decree.

“ This case being within the Swmall Cause jurisdiction of thic
Court, no appeal from a decree in it will lie,”

There was no appearance in the High Court on behalf 0£
either party.

The judgment of the Court was delivered by :
SARGENT, C. J.—The agreement, so faras it operates in sahéfac;
tion of the judgment-debt obtained in Suit No. 847 of 1881, is
void as regards Chandrébh4un under section 257 A. of the Gode;of
Civil Procedure,~interest, which was not allowed by the decx

WL L R, 6 Mad, 101, ® Printed Judgments for 1884, p. 129
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having been added tothe amount of the said debt. This would not
invalidate the rest of the agreement if the part which is void could
be properly separated from it. The parties, however, have treated
the two debts as a lump sum, and under these circumstances
we think the contract must be regarded as an integral one. The
agreement being void, the ackion against the present defendants,
who are only sureties, also fails.

Order cecordingly.

APPELLATE CIVIL.

Before Sir Charles Surgent, Knight, Ohief Justice, and Mr, Justice Eonball,
JA'VERMAL HIRA'CHAND, Arrricaxt, v. UMA'JI
, HAYABATI, OrroxeNT,*
_ Civil Procedure Co%e, Act XTIV of 1862, See. 34— Decree— Erecution=Transfer
—dssignment, )

. -'The transferee of 2 decree is not eutitled to have execution aa of right like the
‘original deoree-holder ; if, however, the transfer he by assignment, and in writing,
gection 232 of the Code of Civil Procedure, Act XIV of 1882, enables the trans.
feree to apply for, and the Court to proceed to execntion in the mauner therein

provided,

THIS was & reference under section 617 of the Code of Civil
Procedure (XIV of 1881) made by Rdv Ssheb V. K, Joglekar,
Subordinate Judge of Pdtas, who stated the case as follows =

“ A conciliation agreement purporting to have been exeeuted
before Mr. Gopdl Anndji, the Conciliator of Bardmati, between
. one Shéligrdm T4réchand and one Um4ji bin Hayabatiwasordered
to be filed in Court on the 26th of November, 1880, The sgid
agreement on the date it was ordered to be filed in Court coms
menced, under section 45 of the Dekkhan Agriculturicts’ Relief
Act, (XVII of 1879), to take effect as a decree.

« 9, One Javermal Hirdchand on the 9th of June, 1884, pre.

sented a darkhast for the execution of the said agreement, alleg-

“ing that it was orally assigned to'him by the said Shaligrém

T4rdchand.
+ *Qivil Reference, No. 40 of 1684,
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