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APPELLATE C R IM IN A L .

31ay 2.

Before Beckett J. 
isas K A N W A R  S A I N — A p p ella n t,

versus
The c r o w n —R espondent.

Criminal Appeal No« 230 of 1938,

hidian Penal Code {Act X LV of 1860), S. 420 — Cheat­
ing — Framing of cltarge — Necessary to state precise nature 
of ieceftion  — Cheques — draioing of — necessary iviphca- 
tions.

K. S. was convicted of tlie ofience of clieating uncler S. 
420, Indian Penal Code, for obtaining goods from a sliop by 
tendering’ a post-dated cheque. The charge framed merely 
stated that the accnsed cheated the complainant by dis­
honestly inducing him to deliver certain property; it did not 
indicate the nature of the representations by which the com­
plainant was induced to make over the goods.

Held, that in framing such a charge it is necessary to 
set out uot merely the fact that the accused had obtained 
goods by dishonest means but also the deception whicli liad 
been practised so that the accused may have an opportunity 
of saying either tbat lie never made such, representation ox 
that representation was not in fact false, or that it was not in 
consequence of this representation that the goods were obtained, 
the need of framing a precise charge being all the stronger in 
a transaction of this Hnd in which the representation is 
implied rather than directly expressed.

Meg. V. Hazelton (1), referred to.
That the act of drawing a cheque implies at least tliree 

statements as to the state of affairs existing at the time when 
the cheque is drawn first, that the drawer lias an account with 
the bank in question; secondly that lie has authority to draw 
on it for the amount shown on the cheque, and thirdly, that 
the cheque, as drawn, is a valid order for the payment of 
that amount, or that in the ordinary course of events the 
cKeque, on future presentation, will be honoured. It does not,

 ̂ ~ " (1) (1874) L. R. 2 0. C. E. 134.  ̂ ■



K anw .-ib Sa w

liowever .̂ implj* aoy representation tliat tiie drawer already 1933 
lias money in tlie bank to tlie aiiiount sliown in tlie cliequej 
for lie may eitlier Iiave authority to O Y e id r a w , or liave an 
honest intention of pa ’̂ iiig: iti tlie uecessaiy money before tlie I'ii.e 
:;*l!,ec|iie can 1>e presented.

A ffe a l from the ovfler of Dewaii Huhrm Ckand, 
Magistrate, 1st Class, emrchiiig enhanced powers 
under section 30 of the Criminal Procedure Code,
Lahore, dated 19th Ffdjnia/nj. 1938, convicting the af-

TOL. XIX] LAHOEE SERIES. 663

Appellaiit, in person under Police .custody.
S. N. B a l i , for Advocate-General, for Respond­

ent.

B e c k e t t  J.— Kaiiwar Sain, a e o n s e d , lia s  been con- B eckett  J .  

victed of an offence o f cheating imder section 420,
Indian Penal Code, the charge being that he obtained 
goods from a shop in Lahore by tendering payment in 

the form o f a post-dated cheque. There is evidence to 
show tliat his banking account was in an misatis- 
factory state at the time, and that he made use, or 

tried to make use, o f  post-dated cheques in four other 

instances at about the same tim e, although in two o f  

these instances he w as not successful in obtaining the 

goods which he w anted. K an w ar Sain  has further  

been charged w ith  a large number o f preyious convic­

tions fo r cheating, most o f which were adm itted , w ith  

the result that he has been sentenced to rigorous im ­

prisonm ent for iive years as an old offender.

W h ile  the prosecution evidence provides sufficient 

m aterial for the fram in g  o f a charge of cheating, the , 

charge itself has , not been p ro p e rly , d rafted . In  

fra m in g  such a charge, it  is necessary to set out not 

m erely the fa ct th at the accused had obtained goods 

by dishonest means, but also the deception which t a s  

been practised. T h is  is  la id  down in  illustration (&)



1938 o f section 223 of the Code o f C rim inal Procedure.

^  „ Tlie charse fram ed in the trial Court merely statesEawwae Saw  , ,  ̂ , , , , , . •;
V. that the accused cheated the com plainant by dis-

■Tue Ceow . i^onestly inducing him to deliver certain property, but 

Beceett J. it does not even indicate the nature o f the representa­

tion by which the com plainant was induced to make  

over the goods. I t  is necessary that the representation, 

should be mentioned in the charge, so that the accused  

m ay have an opportunity o f saying either that he never 

made such representation, or that representation w as  

not in fact false, or that it was not in  consequence o f  

this representation that the goods were obtained.

The need o f fram ing a precise charge is all the 

stronger when the charge is based on a transaction o f  

this kind, in which the representation is im plied rather  

than directly expressed. The definition of cheat­

ing in the Indian Penal Code follow s to some extent 

the law  on the subject o f obtaining goods by fa lse ’ 

pretences in E n g la n d ; and the law  applicable to cases 

arising out o f the tender of worthless cheques as the- 

mode of payment has been clearly set out in Reg.  v. 

Hazelton (1) . The act o f drawing a cheque is held to 

im ply at least three statements as to the state of affairs 

existing at the time when the cheque is drawn first,, 

that the drawer has an account with the bank in  

question; secondly, that he has authority to draw on 

it for the amount shown on the cheque; and thirdly, 

that the cheque, as drawn, is a valid order for the p ay ­

ment of that amount, or that the present state of affairs 

is such that in the ordinary course o f  events, the 

cheque w ill on future presentment be honoured. I t  

does not, however, im ply any representation that the 

drawer already has money in  the bank to the am ount 

shown on the cheque, for he may either have authority  

(1) (1874) X. B. 2 C. C. R. 131 ^
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to overdraw, or Iiâ ve an. lionest intention of paying in 19BS 
tlie necessary money before tlie cheque can be presented.

In Reg. y .  Ea^elton (1), tlie accused appears to 
bare made payment by means of ordinary cheques pay- —
able on demand, and not by means of post-dated 
cheques. The case is discussed, however, on page 284 
o f  the 15th edition of Kenny's Outlines of Criminal 
Law: and in a foot-note the author suggests that the 
same doctrine probably applies to post-dated cheques 
as well. This suggestion is m ade w ith reference to the 
E n glish  law  in which the false representation m ust be 

shown in some way to relate to the present. In  In d ia , 

there seem to be e\^en stronger reasons for applying  

the same doctrine to post-dated cheques: for illustra­

tions ( /)  and (g) to section 415 o f  the In dian  Penal 

Code clearly show that the word deceiving used  

in the definition o f cheating is intended to cover false  

representations w ith regard to future intention, when 

these representations are false in  the m aker’ s m ind at  

the tim e when they were made.

W h a t  representations are im plied by the draw ing  

o f a post-dated cheque, and whether these representa­

tions can be called false in the sense ju st m entioned, 

are m atters which m ust depend on the circumstances 

in which the cheque is drawn and delivered as a mode 

o f paym ent. A ccord in g  to the prosecution evidence 

in the present case, the accused sim ply stated that he 

w ould pay by cheque, and le ft the com plainant to dis­

cover th at the cheque had been post-dated after his 

departure. T his, i f  true, would probably distinguish  

the present case fro m  other cases relating to pdst- 

dated cheques. For the reasons already given, however, 

it  is necessary that the charge should set out the precise  

nature o f  the representation on the strength o f  w hich
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1938 the com plainant was induced to supply the goods, so 

that the accused niav know  exactly w hat charge he

has to meet. The correct procedure in the present 

The would probably be to set forth  that the accused

B eckett  J. stated that he would pay for certain goods which he 

had ordered by cheque and thereupon delivered a 

cheque for the amount in question, and thereby implied^ 

that he had authority to draw upon the bank for that  

amount and that the cheque so draw n was a valid  

order for the payment of the amount shown thereon.

I t  has been suggested that the defect in the charge  

is covered by section 537 o f the Code o f Crim inal P r o ­

cedure and that the accused has not been prejudiced  

in his trial, inasmuch as he was quite well aware o f the 

true nature o f the case which he had to meet and has 

fram ed his defence accordingly. In  fa ct, it has even 

been suggested that the accused, who has argued his 

oivn case both in the trial Court and in this Court, 

only began to tender post-dated cheques in paym ent 

for goods after a thorough study o f the crim inal law  

on the subject. However this may be, there is another 

aspect of the matter to be taken into consideration. 

From  certain remarks in the judgm ent o f the trial 

Court it seems possible that the learned M agistrate w as  

him self under the impression that the gist o f the charge 

against the accused was that his paym ent by cheque 

im plied that he already had funds in the bank sufficient 

to cover the amount shown on the cheque; and th is, 

as already explained, is not a statement which can be 

held ’ to be im plied ])y the cheque itse lf. The proseeu- 

tioE has produced, evidence to show, that the financial 

affairs o f the accused were not such as would entitle  

him  to represent that the cheque was a valid order for  

paym ent which would be met in the norm al course o f  

events. I t  is, however, still open to the accused to
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B e c k e t t  J .

repel tliis evidence; and in a case like this, it is im­
portant tliat the trial Court, before which the defence Kastwae S a is  

evidence is to be heard, should not niis-direct itself but ^he Oeown. 
should be clearl}- rrpprised of the principles by which 
that evidence is to be examined.

For tliese rea,soii3, I set aside the present eimvi,e- 
'tion and sentence, and I’erxiand the case to the lower 
Court for fresji trial from, the stage when charge wa.s 
framed, after framing a, nev\' charge in accordance 
with the directions contained above. T o this extent 
only the appeal is accepted.

A . W. K.
Appeal accepted,

Case temanded.

APPELLATE CIVIL,

B efore BecJceM J.

CHUNI LA L AND ANOTHER ( P l a i n t i f f s )  Appellants,

versus '
BE ANT SINGH a n d  o t h e r s  ( D e f e n d a n t s ) 

Respondents.
Regular Second Appeal No. 400 of 1937.

Custom —  grant of residential sites in al>acli deli — l^on- 
pfoprietors of village Bulewal, Tahsil Batala, District Guv- 
dasfur —  License —  Interpretation of —  Presumption —  
Surrender of pfopvietary rightii by f  rojmetary body —  Oiius 
Protandi.

Held, ttat the plaintifs, on the onus rested, liad
failed to rebut the presmnption that the gTant of residential 
sites to non-proprietors in village Bxilewal, Tahsil Batala  ̂ Dis­
trict Grurdaspur  ̂ had throughout been made in the form of a 
license which did not permit transfer mthout the consent of 
the proprietary body, and they also failed to prove that the 
members of the proprietary body had surrendered their pro­
prietary rights which entitled the nott-proprietors to claim,
partition of the abadi.

L 9 38  

May 10.


