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Cape v. Seott® quoted in Vigjivandis v. Mahomed Al Khin'
The conviction on the view of the evidence taken Ly the Mayzis-
’omte. is good. I would so inform the Session Judge.

() L. R, 9Q. B, 28D at p. 277. < 1, L. R., 5 Bom. at p. 215,

APPELLATE CIVIL.

Bejore Mry Justive West and My, Fustive Neniblii Bazidds,

RAMCHANDRA APA'JT (onieINal DEFENDANT), APPELLANT, v, BA'LAJI
BHAURA'V {oricIvaL Pramvtier, REspoNnrnt,)*

Possession—Mortyajo—Redemption—LEvidence At I of 1872, Sce, 110—~Furden

of progf.

The plaingiff sued to redesm certain land, alleging that it had been mortgaged
by his father to the defendant in 1854-35. The defendant denied the morigage,
and alleged thai he" purchased it under a deed of sale from the plaintift's father
in 1848, and had ever since been in his possession a3 owner. The deed of conveyance
was not fortheoming, nor was the slleged mortgage deed, The Court of first
instance rejected the plaintiffs claim on the ground that the mortgage was nob
proved, The lower Appellate Courb reversed the decree of the Court of first
instance. 'The defendant appanled.

Held, that the defendunt's possession was primd ficle evidence of o complete
title, and that the plaintiff, who alleged that the defendant was merely a mortgagee,
was bound to prove his owa right as mortgagor clearly and indefeasibly. Meve
statements that the property had been mortgaged, which failed to establish any
particular mortgage, did net shift the burden of proof, or require the mortgagee
1o show what were the terms of such mortzage, or his right to vetain possession
undar it

THIS was a seeond appeal from the decision of M. N, Ndndvati,
First Class Subordinate Judge with appellate powers at Théana.

_ The plaintiff sued to redeem certain property from the defend-
anb. . He alleged that the property was mortgaged in 1853-54
by his father to the defendant for Rs. 60; that by the terms of
the mortgage the debt was to be satisfied out of the rents and pro-
fits, and that it had been fully paid off in 1863 or 1864; that the
plaintifi’s father had died thirteen years before the instituﬁion of

- the plaintiff’s present suit, the plaintiff being then a mmor( He

e * Sacond. Appea.l, No, 435 of 1883,
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further alleged that he and his mother had requested the defend-
ant to produce his accounts, and had offered to pay what might
be found due, bub thab the defendant had refused to do,so,,

The defendant denied the mortgage, and alleged that he had
purchased the property in 1849 or 1850 from the plaintiff’s
father and had been in possession ever since ; that the sale deed
had been destroyed by fire along with other papers when his
house was burned ; that hehad expended two hundred rupees in
improving the property, which he would not have done if the
property had not been his own ; that the plaintiff's father sur-
vived for seventeen or eighteen years after the defendant had
got possession, and had never alleged a mortgage.

The Subordinate Judge of Murb4d rejected the plaintiff’s claim,
holding that the burden of proof was on the plaintiff, and that
he had failed to prove the alleged mortgage.

The plaintiff appealed, and the Subordinate Judge with appe]_..
1ate powers ab Théna reversed the decree of the Court of first
instance, and held the plaintiff entitled to redeem on payment of
Rs. 60 to the defendant within six months from the date of his:
decision. The defendant appealed to the High Court, l

Hon. Rév Séheb V. N, Mandlik for the appellant.—The alleged
mortgage was not proved—Govindrdy v. Rdgho®W. The statements
of two witnesses, on whom the lower Court relied, of an oral admis-
sion of a mortgage were not admissible in evidenee, A person
who alleges against one in actual possession of property that the
possessor thereof holds it under a mortgage, must prove his alle-
gation, - He cannot call upon the person in possession to prove
his title—Shivdgi v. C’hmnayanu Chetty @ ; Taylor on Ev1dence
para. 883,

Shivrdm Vithal Bhanddrkar for the respondent.—The lower
Appellate Court has found the factum of mortgage proved, and
its decision is conclusive. Under section 17 of the Evidence Act
the evidence of the witnesses as to the oral admission by the.
appellant of a mortgage is admissible in & transaction like the
present. A very slight primd-facie proof of mortgage is sufficient:

to shift the burden of proof from the plainbiff to the defendaiit :

M I L, B, 8 Bom,, 543, @ 10 Moo, Ind, Ap, at p, 160,
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See Daldjt v. Bdbu O followed in Rima v. Bibundy ) ; see also
Sambhubhdi v, Shivldldis 5 Shivdji vo Chinnayoan Chetiy o
Wast; J—The defendant Rdmchandra holds the property in
dispute. He says he purchased it from the plaintift’s father in
1849, and has held it as owner ever sinece. It was tramsferred
to his name as possessor in the Covernment accounts under the

Revenue Survey in 1854-55 (Exhibit oO) and has stood against
hig name ever since,

The plaintiff says that the land was, in fact, mortzaged fov
Rs. 60 by his father to the defendant in 1853-53. This he asserts
on the authority of his father, now deceased, whose information,
however, when the plaintiff was cross-examined, twned out to
be no more than “ some land is mortgaged” to (Rdmchandra)
defendant No. 1. This, of course, was not in itself admisgible
evidence ; but, having been admitted, it afforded no basis for a
claim to redeem any specific land on any specific terms. Bub
the plaintiff says he paid a visit to the defendant Rémchandra

- couple of years or so before the institution of the suit, and ab
the interview Rémchandra, he says, admitbed that he held land
of the plaintiff on mortgage. Witnesses Nos. 24 and 25, who
accompanied the plaintiff, confirm his account of the interview,
and the Subordinate Judge in appeal has believed their story in
opposition to the denial of the defendant Ramchandra. Bub
their statements are but little less vague than the one reported
by the plaintiff to have been made by his late father. They do
not, taking them as true, establish an admission of the particular
morfgage set forth by the plaintiff, nor of any specific incum-
brance on any particular piece of land, which can even in a
general way be identified by the description given of it, or the
reference made to it.

~The defendant Rémchandra has not produced a conveyance
from the plaintiff's father. Nor is it clear that a rdzindma
was passed in his favour in 1854-55, so as to make the ease of
Térdchomd Pirchand v. Lakshman Bhavani © applicable. His
house was burned down some years ago, and he says the deed

 )5Bom, H. O, Rep., 159, A, C.J.  ® LIL.R,4Bom,89,
) Prinfed Jndgmautﬂ for 1674, p. 18, ) 10 Moo. Ind. Ap, aiz B 160.
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1884 perished along with other papers. We are thus left to the facts
Riscmanprs that Rimchandra has been in possession since 1854-55, apparently

A‘m as owner, that he says he is owner, and that the plaintiff, onr the
Bﬁéﬁfv contrary, says he is but a mortgagee, and has admitted that he is

so. According to section 110 of the Evidence Act possession is
primd-facie evidence of a complete title; any one who would
oust the possessor must establish a right to do so ; and possession
unexplained, held for twelve years, would, according to Sambhu-
bhii Karsamdds v. Shivldldds Saddshivdds Desdi®, itself con-
stitute a complete title not qualified by an assertion of the holder
that he purchased from this or that person. The assertion of
ownership at all implies some lawful acquisition of title, and
the effect of possession as owner cannot be impaired by the sur-
plus statement that the holder acquired by the mode of acquisi-
tion most serviceable to a holder for a shorter peﬁod. Here the
defendant Rémchandra has held undoubtedly for about thirty
years, and in such a case any one who after the dapse of so long
a time comes forward seeking to make him a mere mortgagee
must, aceording to Sevdji Vijaya Raghunadha Valoji Kvistnan
Gopalar v. Chinne Nayoma Chetti @, prove his own right as
mortgagor clearly and indefeasibly. Such statements as have
been made in this case fall far short of satisfying this test. They
fail to establish any particular mortgage at all, and are not of
such akind that, showing a definable or distinguishable mortgage
to have been executed, they throw on the mortgagee the onus of
proving what the terms of it were and his right underit to re-
tain the property until he is paid off No doubt a mortgagor,.
who has no document of acknowledgment from a mortgagee, may
suffer from the difficulty of proving his title of fifty years ago;
but, on the other hand, the owner of property is not to be de-~
prived of it on mere vague intangible statements about.a mort-
gage for which no one could be effectively brought to book in
the event of their being proved false. In such cases the law

* leans in favour of possession and an apparent right exercised fpf
many years. It requires the person, who comes in to redeem on
his own terms, to make out & clear case, to succeed by the streng’oh
of the title he sets up. - It cannot be said that any stich case has

D I.L R, 4Bom, 89, . @10 Moo, T, A, 160,
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been made out by the plaintiff in the present instance, and we 1884
must, in consequence, reverse the decree of the Sulordinate Judge Riwcmaxora

in appeal, and restore that of the Court of first instance, with m;} &

sts throughon o TOS o Binds
eosts throughout on the respondent. Bareig

Decree reversed.

APPELLATE CIVIL.

Before Mr. Justice West and My, Justice Nendlbii Haridds.
RBAMCHANDRA KOLATKAR (onmixan DEFENDANT), ATPELLANT, v, 1884
MATIADA'TI KOLATKAR (orieiyan Praswrry), Resrowpest.® Reptember 22,
Mortgago—8ale by smortgagor of puvt of merignyed property pencing redemplion
suit—Sale by mortyagor of vest of mortgaged property after deeree jor redemp-
Bon-—Application by purchesers for execution of  decrec—Subsequent suit for
radempition by one purchaser—=Sule pendente lite.

One Moro sued the defendant Réamehandra for partition. The defendant plead-
ed & prior partition, and alleged that the property, which Moro now sued to
recover, had been™mortgaged by Moro to him (the defendant).

Pending the suit, Moro sold to the plaintiff a portion of the property claimed
from the defendant. Subsequently to this sale a decree wag pagsed in the suit, by
which it was® declared thab. the morigage alleged by the defendant had heen
proved, and that Morc should redeem within six months from the date of the decree.
Subsequently to this decree, viz., on 25th November, 1879, Moro sold the remamder
of the mortgaged property to one Harl Sakhdram,

The two purchasers (viz,, the plaintiff and Hari Sakhdrdm) then made a joint
application for execution of the decree for redemption. The Subordinate Judge
held as to the plaintiff, that the plaintiff, having purchased pendenie lite, and having
become Moro’s assignee prior fo the deeree, was not entitled to come in under
gection 232 of the Civil Procedure Code (Aet X of 1877) to get the decree enforced,

" and on 6th March, 1880, an order was made that Hari Sakhérdm shonld redeem
the whole property on payment of Rs, 100 and costs.

~  Hari Sakhérim subseqiently sold his interest to the mortgagee Ramchandra,

In{1880 the’ plaintiff brought the present suit for redemption against More

. {the mortgagor) and the defendant Rdmchandrs (the mortgagee), alleging (inter

alic, ) that Moro having sold the property had not songht to execute the former
decree for redemphon

The defendant Rémchandra’ in his written statement alleged that the sale by
Moroto the plaintiff was frandulent ; that the plaintiff as purchaser from Moro had
not applied to be made a party to. the former snit ; that Moro having failed to
redoem a8 ordered by the said decree within the permd specified, neither he nor the

-, pleintiff ‘was now entitled to bme.

* Sectmd Appeal, No. 89-0f 1383



