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APPELLATE CIVIL.

Before M. Justice West and M, Justice Nandbhdai Haridds

RA'GHO SALVI (oRIGINAL PLAINTIFF), APPELLAXT, 2. BALKRISHNA .
SAKHA'RA'M (oniciNaL DeFENDANT), RESPONDENT.*
Mortgage of property cwned by co-sharers—Subsequent severance of interests—Suit
by oie co-shaver to vedeer more than his share—Parties— Time of taking objection.
In 1805 a two-anna share in certain property held by co-sharers was mortgaged
to the defendant. 'The mortgage was effected by the mortgagor as manager of
all the co-sharers in union, 1n 1848 one of the co-sharers redeemed his share of
two pies in the mortgaged property, and a further share of two pies therein was
redeemed by a second co-shaver in 1867, The plaintiff was admittedly the owner
of another two-ple sbare ; but he now sued the defendant to redeem the whole of
the property still unredeemed, iz, a one anna eight pies’ share of the original
mortgage, The defendant objected that the plaintiff could only redeem his own
{wo-pie share, which had become separcted from the rest. The plaintiff denied
that the estate had been divided.

Held, that the plaintiff's claim being to redeem all that wmmued of the estate in
the mortgagee’s possession, the snit could not be maintained, Tnless all the other
persons interested in the equity of redemption were before the Court either as
co-plaintiffs or as defendants,. Without their presence the suit could not be pro-
perly disposed of, and the excuse, that the defendant did not take objection at the
right time, had, uwnder such circumstances, no validity. As owner of a two-ple
share, which by consent of all interested had become an estate wholly separated
from the other parts of the original aggregate, the plaintiff would have been bound
to set forth the transactions on which his riglt rested.

Surr for redemption. The plaintiff sued to redeem a share of
one anna and eight pies in the Khoti of Kheda, a village in the
Ratnsgiri District. Tt appeared that the original mortgage com-
prised a two-anna share which was held by co-sharers. The
mortgage was effected in 1805 by one Bdbs Gung4ji as manager
of all the co-sharers in union. Subsequently, viz., in 1848, one
Béji Yesu, a co-sharer, redeemed his share of two pies in the said
property, and another co-sharer redeemed a further share of two
pies in 1867. The plaintiff was admittedly the owner of another-
two-pie share, but he now sued to redeem the thle of the re-
maining unredeemed property, viz., a one anna elght pie share of :
the original mortgage. :

The defendant objected that the plaintiff could only redeém
his own two-pie share, which he alleged had become separated

*Second Appeal, No. 124 of 1883,
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from the vest, The plaintiff denied that the estate had been
divided.

Tiie Subordinate Judge of Chiplin awarded the plaintifi‘s full
elaim on payment of Rs. 50 and also mesne profits.

He held that the plaintiff was entitled to sue as being admit-
tedly owner of a two-pie share. On appeel by the defendant
the Assistant Judge varied the decree, and held the plaintiff enti.
tled to redeem only a two-pie share of the property, He rejected
his claim to costs and mesne profits with the following remarks :—

“ As to the amount of the original mortgage, there is no satis-
factory evidence. In 1848 one of the co-sharers, named B&ji,
redeemed a two-pie share for Rs. 35. The original morigage
appears to have been effected by Babd Gung4ji as manager of all
the sharers in unjon. * * % % ¥ Tho sharers, who, at the
time of the original mortgage, were in union, must now have
been divided, a3 Bdji has separately redeemed his share. I do
not think, therefore, that, in the absence of any evidence on
the point from defendant, it can be presumed that this debt, or

: any part of it, was on behalf of any of the sharers other than
Hanmant,

“ Besides B4b4ji's shale of two pies, Gan Paud’s share of two
pies has been redeemed and sold to defendant. Defendant also
alleges that he has purchased the equity of redemption of another
share, but of this he has not yet produced any evidence., DBut I
think that, in any case, the joint character of the mortgage no
longer subsists, and that plaintiff is not, thexefore, entitled to
redeem more than his own share against defendant’s wish.”

The plaintiff appealed to the High Court.

Goculdds Kahindis Pdrekh (Shivshankar Govindrdm with
him) for the appellant.—The appellant as owner of a partof the
mortgaged property can insist on redeeming the whole.  The
mortgage was & joint mortgage, and each one of the joint owners
has & right to redeem—Fisher on Mortgage, para. 1225. The
severance of right to redeem would not affect anythmg m the

mortgage itself Severance of such right has been recognized .
the extenh of ﬁla ‘share ‘severed. Mutual assent of severama
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would extend to those parts which were separately redeemed, and
not to the rest of the property—Nawdb dzimut Alikhin v. Jowd-
hir-Sing®, The defendant could not resist the appellant’s right
to redeem which as s co-owner of the equity of redemption he
possesses——-dlzkhan v. Mahamadkhan®. The question of severance
was not raised in the Court of first instance, and cannot be raised
on appeal—DBdji Yashvant v. Dhondo Atmdram®, The original
mortgage deed was not produced in evidence, but another one
was produced. A mortgagee is not allowed to withhold evi-
dence of the extent of liability from the Court—Shek Abdulla
v. Shele Muhammad®,

Réo Ssheb V. N, Mandlik for the respondent.—~The plaintiff
was & separated shareholder, and can only redeem his own share,
Though the point of severance ought to have been raised in the
Court of first instance, the Court of Appeal can raise it. The
case of Shels Abdulla v. Shel Muhammad® has no application.

" WesT, J.—The present plaintiff, owner apparently of a two-piey
wub-share in property consisting of a two-annas shave in a khoti
estate mortgaged in A.D. 1827, sued to redeem a one anna eight
pies part of that two-annas share. He averred that four pies
had been redeemed, in parts of two pies each, by two  other
gharers. Such redemption in takshims or separate fractions
might imply that there had been a division of the interests in
the equity of redemption in a partition amongst the mortgagor's
family, and that the mortgagee had assented to this fragmenta-
tion of what in itself was an indivisible obligation entitling him
to claim complete payment as the condition of releasing any part
of the mortgaged property. But such a breaking up of the
interests so recognized would nob have left in the plaintiff Righo
g right to redeem more than his own two-pies share which is
what the District Court has awarded to him on payment of a
gum of Rs. 85, ~ Whether, however, the share of the pla,mtlﬁ'
Régho'in this particular part of the once common estate i is really

_ two pies, or whether the equity of redemption was, as is now con-

-tended never divided, his suit could not be maintained, could

(1) 13 Moo. Ind. Ap., 404, (&) Pnuted Judgments for 1888, p 331
(Z)I’1mted Judgments for 1881, p, 319, (4 1 Bom. H, C. Rep v 177,

- (1 Bom, H, C. Re‘p, 177,
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not be properly tried, in the form In which he brought it. He
sought to redeem a one anna eight pies share, and so suing, he
was bound to bring all the other persons intevested in the equity
of redemption before the Court. As owner of a two-pies share,
which by consent of all interested had become an estate wholly
separated frorm the other partsof the original aggregate, he would
have been bound to sef forth the transactions on which this right
rested, but his elaim was really to redeem all that remained of
the estate in the mortgagee’s possession. In such a suit he was
hound to make all his eo-owners of the equity of redemption
co-plaintiffs or defendants—Norender Ndrdin Sing v. Dwdrka Lal
Mundar® 3, Without their presence the suit could not be
properly disposed of, and the excuse, that the defendant mort-
gagee did not take objection at the right time, has, under such
circumstances, no validity.

We wust reverse the decrees of the Courts below, and remand
the cause for rs-trial after the plaintiff has added the names as
parties of the persons concerned saccording to the nature of the

share and the right on which he intends torely. Costs to follow
the final decision, :

Decrecs reversed and cuse vemanded,
) L L. R, 3 Calc., 397, (3 3 Bea., 355,

REVISIONAL CRIMINAL.

Before Mr. Justice West and Mr. Justice Nindbhii Haridis.
QUEEN EMPRESS v. TRIBEOVAN MA'NEKCHAND axp Orargs.*

Criminal Procedure Code (4ct X of 1882), Seca. 517 and 523 ~Evidence of oumer~
skip--Fvidence Act, I of 1872, Sec. 25—Confession made to police officer, admw-
#ibility of; for otker purposes than as o confession.

Statements made to the police by acensed persons as to the ownership of . pro-
perty which is the subject-matter of the proceedings against them, a.lthough
inadmissible as evidence against them at the trial for the offence with whidh they
‘are charged, are admissible a8 evidence with regard to the ownership of the pro-

perty in an inguiry Held by the Magistrate under w:tmn 523 of the G’nmmal
Procedure Code (X of 1882.)

* C‘rmﬁml Referenca, No. 121 of 1884‘
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An order, after trial, made by a Criminal  Court for the restoration of property
under section 517 of the Criminal Procednre Code (Act X of 1882) is conclusive as
to the immediate right to possession ; where an order has to he made under sec-
tion 023 the Magistrate may in the inquiry proceed on such evidence as is"avail-
able and make an order for handing the property to the person he thinks entitled,
This.docs not conclude the right of any person. The real owner may proceed
against the holder of the articles or for damages as for conversion. ‘

The High Court declined to interfere with an order, made by a Magistrate
under section 523 of the Criminal Procedure Code, for the delivery of property,
where the Magistrate made such order upon the mere evidence of a confession of
the accused to the police that the property was stolen from the adjudged owner.

THIS was a reference under section 438 of the Criminal Pro-
cedure Code (Act X of 1882), by E. M. H. Fulton, Acting Sessions
Judge at Surat.

The reference for purposes of report was as follows :—

“Some time ago ornaments worth about Rs. 4,000 were stolen
from one B4dlubhdi Manekchand. For a considerable period no-
thing was discovered, but finally three persons were arrested, viz.,
Tribhovan Mdnekchand, brother of Bélubhdi, Hargovan Pranu,
and Nagindds Kasindds. They were all three convicted of dis-
honestly receiving stolen property; but, on appeal to Mr. Macpher-
son, Tribhovan Manekchand and Hargovan were acquitted. -

“2. It is not disputed that Tribhovan Médnekchand had pos-
gession of & certain ornament, called a jalini kanthi, which he
got melted down by a Soni into a gold bar. This bar Tribhovan
Manekehand got one Tribhovan Kasidés “to pawn on his behalf
to Purshottam Raghundth, in whose possession it was found by
the police,

“8. A sum of Rs.278-8 was found in the possession of Hargo-
van Pranu, who is alleged to have stated in the presence of the
police that the money was acquired by pawning certain ornas
‘tnents stolen from BAlubhdi to Nagindds. Nagindds was con-
victed of the receipt of these ornaments, and his conviction was
upheld on appeal.

- “4, When convicting Tribhovan Manekchand and Hargovan
the Magistrate ordered the gold bar found with Purshottam ‘and
Rs, 278-8 found with Hargovan to be handed over to- the. com-

plainant Balubhdi. In deciding the appeals the Sessions J’udge,
however, made no order as to their djsposal,
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On this the Magistrate issued proclamations under see-
tion 523, and after six months took the evidence adduced by the
varigus-parties concerned, and on the 30th June passed an order
handing over the money and the gold bar to Balubhdi. He
appears, however, to have stayed exccution of his own order
until the disposal of the petitions of Hargovan and Purshottam
on the subject.

“6. ~ After examining the proecedings, I find that there is
no evidence that Balubhdi was the owner of the property, exeept
the statements made by Hargovan and Tribhovau Minekchand
before the police, The Magistrate thinks that the whole of these
statements are admissible in. evidence in these proceedings,
but I am unable to agree with him. Keshavlil deposes that
Hargovan told the panchiit and police that he had acquired
Rs. 278-8 iy pawning to Nagindds certain ornaments stolen
from BAlubhéi. Toprove this whole statement against Hargovan
in any proceedMtg whatever seems to me to be contrary to the
provisions of section 25 and section 26 of the Evidence Act.
Doubtless under section 27, Hargovan's statement, that he
pawned ornaments to Nagindds, is admissible, inasmuch as the
ornaments were found in consequence of this statement, but
thiy does not prove that they belonged to Bdlubhdi, or that they
were stolen, or that Hargovan received Rs. 278-8 for them.

W

7. Then, as regards the gold bar pawned to Purshottam, it
iy clear, that, even if a confession made to the police is admis-
sible in such a proceeding as this, no statement made by Hare
govan can be proved against Purshotbam. Xt is mere hearsay.
As regards Tribhovan Ménekchand’s statements, if they can be
used as admissions against Purshottam (which I think is doubt-
ful) they are not of any value, as he never admitted, even before
the police, that the “jalind kanthi” was B&ﬂubhé’u’s. He always
maintained that it was his own,

«8. Under these circumstances, as there is, in my opinion, no
legal evidence that either the money or the gold bar belonged
to Balubhai, I think the Magistrate’s order should be set -aside;

“and that an order should be passed, directing the property. to be
feturned to the persons in whose possession it was found, "I'h@
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Magistrate’s order is absolutely inconsistent with the acquit-
tals of Tribhovan and Hargovan by this Court, and can only be
sustained if it can be held that irregular proof of ownership is
admissible under section 523 of the Criminal Procedure Code
(Act X of 1882).”

Nagindds Tulsidds for Purshottam Rawhunéth and Hargovan
Pranu.—The order founded on the statements made to the police
officers was wrong.  The statements were of the nature of con-
fessions, and, as such, those statements could not be made use
of against the accused. The order of the Magistrate for the
restoration of property, being made after acquittal, was wrong.

Goculdds Kahdndds for Bdlubhai.—The inquiry, though one in
a Criminal Court, should be regarded as that of a Civil Court,
and the confessions were receivable in evidence. Under ‘the
provisions of the Evidence Act such evidence is admissible, -
Section 25 does not exclude it. The Evidence Act distinguishes
between confessions and admissions. The perSon who made
the confession has ceased to be an accused person, and the admis-
sion is no longer a confession. It is simply an admission, and
can be used as such. ‘

WesT, J— Confession” in section 25 of the Indian Evidence
Act T of 1872 means, as in section 24, a “ confession made by an
accused person”, which it is proposed to prove against him to
establish an offence. For such a purpose a confession might be
inadmissible which yet for other purposes would be admissible
as an admission under section 18 against the person who made it
(section 21) in his character of one setting up an interest in pro-
perty, the objeet of litigation or judicial inquiry and disposal.

" Where there has been & trial and an order by the trylng Courb
under section 517 of the Criminal Procedure Code (Aet X of
1882) that concludes the immediate right to possession. "Where,
a8 in this case, an order has fo be made under section 523, the
Magistrate may in the inquiry proceed on such- evidence as is
available, and make an order for handing property to the ‘per-
son he thinks entitled, This does not conclude the right of any
person. The real owner may proceed against the holder of the.
articles or for da.mages as for a_conversion, It doesnob seem
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necessary, therefore, for this Court to interfere : see Bullock v. 1584
Dunlap @, in which the accused had been acquitted, yet failed  Quggy
in his suit against the police officer, retaining a ring pending the Emt’f‘“ss
Magistrate’s disposal of his application for instruction as to Tit{rfilng%

disposal of it under Stat. 2 and 8 Vie, cap. 71, sec. 28, Refer- vuaxp,
ence may be made also to Dover v. Child @,

These cases show that the Magistrate may make an order on
such evidence as is available, which order is good as to the de-
livery and possession, without depriving the real owner of any
action that he may have for the assertion of his right in the
Civil Court. In the Code of Criminal Procedure the provisions
in this respeet are less explicit than in the English Statutes, but
the principle recognized is the same, and leads to similar con~
sequences.

8} L; R., 2 Ex. Diy,, 43, @ L. B, 1 Ex, Div,, 172

REVISIONAL CRIMINAL.

Before Mr. Judice West and My, Justice Seott,
QUEEN EMPRESS » GANGARA'M SANTRA'M.* Octlcgaei 29

Theft—Indian Penad Cpde (Act XLV of 1860), Sec. 378—Removal of property

against wish of astensible purchaser thereof —Apparent title or colour of vight fo

property.

To constitute theft it is sufficlent if property is removed, against his wish,
from the eustody of a person who has an apparent title, or even a colourof right,
to such property.

Cape v, Scoti () followed,

THIS was a reference, under section 438 of the Criminal Proce-
dure Code (Act X of 1882), by E. Hosking, Esquire, Sessions J udge-
of Khandesh at Dhulia.

The reference was stated as follows :— e Cane (m e (‘émtda ox [0
fe V) pfibm, )
“ Qangaram Santrdm, (the accused), a blacksmith, owed eom-

plainant Girju Rs. 60, and during Gangérim's absence his wife
Dhond1 on the 21st July, 1884, sold, by Gangarém w direction, his

. *Criminal Reference, No. 133 of 1884\,
- Ly R.; 8 Q. B-; 260, &k P 277; :



