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APPELLATE CIVIL.

Before Sir Chirles Surgent, Enight, (hicf Justice, end Mr. Fustive Kemball
DULABH VAHUJI (orcI1NaL DEFENDANT), APpELLANT, » BANSIDHAR-
RAY a¥p oTRERS (ORIGINAL Prarneress), Hespospexrs.*
Limitation—Snit lo yetover arrears—Suif for moury heed wnd received — Deshpitnes

vatan- Suif by one sharer rzguum‘ other-—dct XV af 1877, Sehedd. 11, Aot 62,

Where a yierson having previously obtuined a deeree decluratory of his title
sues his co-shiarer in a dishpdade vatan, whois hound by the decree to roewvey
arrcars, his snit is a suit for meney bad and received by the defendant to the
plaintiff’s use ; and the period of limitation is three years as prescriled by arti-
ele 62, Schednle II of Act XV of 1877,

The previous decree operates as s judicate as regavds the plaintiff's title,
except 80 far as circumstances subscquent to decree may affect it.

Non-pagticipation of profits by the plaintifi for move than twelve years from
the date of the previvus decree dues not extinguish his title, and he can recover
arrears for threeYears preceding the date of his suit to reeover them.

Tr1s was a second appeal from the deeision of M. B, Baker,
Judge of the distriet of Khdudesh, reversing the decree of Rdv
Sdheb Damodar G. Gharpure, Subordinate Judge of Nandurbir.

The facts of the case were thus stated by the Sabordinate
Judge :—

 Ganga Vahuji was one of the sharers in the deshpdnde vatan
of the Shahddsd and Taloda tadlukds of the Khandesh District.
Long after her death the present plaintiffs with another person
named Dulerdi, representing themselves to be her nearest heirs,
instituted 1n 1862 a suit in this Court against the present
defendant and two others, (all of whom, it was alleged, had
divided Ganga Vs huji’s share of the vatan equally between them,)
for o declaration of their title to such share, and cbtained a
docree, which was, however, reversed in appeal to the District

“Clourt as against the other two defendants in the smit, the pre-
gent defendant having consented to that decree and not having

appealed. The decree of the Appellate Court was confirmed, -

in special appeal, by the High Court. Upon the ground of that

decree of the original Court, which stood unreversed ss sgainst
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the present defendant, this suit has been brought by the plain-
tiffs for recovering that portion of Ganga Vahuji’s share of the.
votan which the defendant is alleged to have received in the
division between her and the other two defendants for the years
1870-71 to 1875-76, both inclusive, and the cause of action is
stated to have occurred on the Ist of August of each of the said
years on which the defendant received the portion from the

- Government treasury. The plaint also states that Dulerai, one

of the plaintiffs in the former suit, having been dead, and nothing
being known about his heirs, the present plaintiffs have also
sued for his share in the decree, on the ground of a watan custom
vesting the shares of the heirless deceased in the survivors,

“The defendant in her written statement contended that the
suit could not be maintained without the heirs of Dulerdi and
Bansidharrai being joined as plaintiffs, the son of Dulerdi named
Mansukhrdm and the wife of the second son of Bansidharrdi
being alive; that the dismissal of the special appesl barred the
plaintiffs from nrging their prsent claims; and that the claim was
barred by the law of limitation.”

The Subordinate Judge, following the decision in the case of
Mddvala v, Bhagvinta O held the claim to be barred, and rejected
1t. The District Judge held that that decision did not govern
the claim, but the decisionin Chhagaldl v. Bipubhdi®. He, there.
fore, reversed the Subordinate Judge’s decree, aﬁd awarded six
years’ arrears amounting to Rs. 694-12-6.

~ The defendant appealed to the High Court.

. Pandurang Balibhadra for the appellant.—The old decree of
1868 was not merely declaratory, but capable of execution, The
preaem;« suit will, therefore, not lie. [The Court overruled the
obj;ed‘tlen] The suit is barred by lapse of time. The. former -

_ decree was passed on the 24th of Aungust, 1863, and " the presenf}

suit was bronght on the 18th of Jannary, 1877. During the‘ﬂ'
period of over thirteen years the defendant has refused to give.
to the plaintiffs any share of the vatan, and it is admitted by the
plaintiffs that they have not received any., The plaintiffs cannof.

* gue to establish his title and, therefore, his suit for arrears is barred -

® 9 Bom. H, C. Rep,, 260, (3 1, L. R, 5 Bom,, 65,
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—Lado Lakshman v. Krishndji Saddshiv®; Raiji Manorv. Desdi
Kalidnrdl Hulwnodrdi® Mddvedev. Bhagednta® ;and Keral Kuber
v. The Tdlukddri Settlement Officer®. A declaratory deeree only
codferred a canse of action, and that a suit founded upon it
- must be brought within twelve years, Inno case can arrears for
more than three years be allowed—Harmukhgauri v. Hurisulh-
prasad® and Morblut v. Gangddhail®,

The claim is, therefore, barred by limitation,

Rév Saheb V. N. Mandlil (Government Pleader) for the

respondent—As o arreary, T must admit that no more than
arreavs for three years can be awarded. On the guestion of
limitation the snit is governcd by the decision in Chlaganldl v.
Bapubhdi®™, The previons decree operates as »es judicale on
the question of title, and the plaintiffs need not sue to establish
a right which recors every year the defendant receives the vatan
emoluments.

The judgntent of the Court was delivered hy

Sargext, C. J.—The plaintiffs seek by this action to vecover
arrvears of a share in a deshpdnde vatan for the years 1870 to 1875,
which, it was alleged, had been received by the defendant him-
self, a co-sharer in the vafan, It is not in dispute that since 24th
Angust 1863, on which date plaintitfy obtained a decree against the
defendant, declaring their right to the share of one Ganga Vahuji
in the vatan, the plaintiffs have received no payment on account
of their share. The Subordinate Judge held, on the authority of
Médvala v. Bhagvdnia®, that as there had been no payment on
account of the plaintiffy’ share, nor any recoguition of their

title within twelve years before the institution of this suit, the

cause of action to establish title was barred, and, therefore, also
the claim to all arrears. The District Judge, however, was of
opinion, on the authority of Chhaganldl v. Bapubhdi®, that as
the plaintiffs had obtained a declaratory decree in 1863 against
the defendant establishing their right to share in the waian,

@ 6 Bom, M. 0. Rep., 41, 4. C. J. ) 1. L. R., 1 Bom., 586.
® 6 Bom. H. C. Rep,, 56, A. 0.7, ® L LR, 7 Bom, 191
® 9 Bom, H. C. Rep., 260, ‘ ® L L. R, 8 Bom., 234,
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it was nob necéswry ‘for them to establish their title again, and
awarded them six years’ arvears, as prayed for.

Tn Raiji Manor v. Desdi Kalludmrdio, theruling in which way
followed in Mddvala v. Bhagudnta @, it was held that the canse of
action to ostablish title and the cause of action to recover arrears -
in the case of a periodical payment, such as a hak or service
vatan, were nob distinet and independent, and that when the for.-
mer was harred, the right to arrears was also barred. In the last
two cases 1tis to be remarked that the action was against the per-

- son or persous by whom the hak or vafan was payable. But in

Chhaganldl v. Bdpubhdi® the action was, as here, by one sharer
in a vatan against a co-sharer who had received moneys on acconnt
of the vatan, and it was held that the roling in Rdiji Manor v.
Deséi Eallidnrdi® was not applicable in that particular case,as
the plaintiff had already obtained a declaratory decree establish-
ing his title, and that it was no longer necessary for him to
establish his periodically recurring right against apy person who
wag bound by that decree”; and although the plaintiff had not
received any payment for thirteen years, the Court awarded him'
the arrears for the lastsix years. We agree in this conclusion,
except as to the amount of arrears. The Court has given six
years® arrears instead of three, following the decision in Chlhaganlil
v. Bdpubhdi®, which, however, was admitted by Melvill, J.,in
Harmukhgawri v. Hartsulhprasad® {o be wrong in that respect.
‘We must, therefore, vary the decree of the District Judge by
awarding the plaintiffs Rs. 347.0-3 instead of Rs. 694-12-6.
Parties to pay their own costs of second appeal.

Decres varied accordingly. .

@) § Bom, H. C. Rep., 56. ® LL.R, 5 Bm, 68,
(2) 9 Bom, H, C. Rep., 260, ® I, I, R., 7 Bom., 191.



