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APPELLATE CIVIL.

Before Sir Charles Sargent, Ruight, Chief Justice, and My. Justice KemBull.

VISHNU SHA'MBHOG (oRTe1NAL DEFENDANT), APPELLANT, v,
MANTAMMA, wiow or SUBA'YA SHA'MBHOG (oR1eINAL
PrAmxTrrr), RESPONDENT,*

Maintenance—Hindu low—Hindy widow—Decree declaring right to maintenance,
and directing payment of arrvears—-Lorm of decree—Qrder Jor future payments
— Metntenance subsequently falling due, and enforced by fresh suit or by execution
of decree,

Where the Civil Court, upon the suit of a Hindu widow for maintenance, makes
a deree containing an order in express terms to the defendant to pay to the
plaintiff the amount claimed by her for maintenance during a past period, but as
o the future merely declaves her right to receive maintenance at an annual rate
from the defendant, the proper way of enforcing the right thus declared is noy
by execuiing the decree, but by bringing a fresh suit. )

Deoreey declaring a right to maintenance and directing payment of arvears
ghould contain an order directing payment of future maintenane~,

A decree obtained by a Hindu widow declaring her right to maintenance is
linble to be set aside or suspended in its operation on proof of subsequent unchas.
fity given by her husband's relatives either in a suit brought by them expressly
for the purpose of setting aside the decree, or in, answer to the widow’s suit to
enfores her right—Monirdm Kolita v. Kerry Kotitany®),

TrIs was & second appeal from the decision of Satyendra.n:ith
Tagore, District Judge of Kénara, confirming the deeres of the

Bubordinate Judge of Kumta,

The plaintiff Menjamma filed this action to recover from the
defendant arrears of maintenance for the years 1880 and 1881
ab the.rate determined by a decree obtained by the plaintiff
egainst the defendant in 1877, The defendant contended that
the action was barred by the former decree, the execution of
which should be sought for by the plaintiff, and stated that the
plaintiff, by reason of her unchastity and loss of caste, had for-

feiped her right to recover maintenance. The lower Courts

decided that the decree of 1877 determined that “ the plaintiff is
‘entitled to receive annually Rs, 87 from the d,efendam ”, and
in express terms directed the payment of the a,mounb due forthe f
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year 1876 ; that that decree was no bar to the present action :
and that the defendant’s plea in regard to the plaintiff’s unchas-
tity was bad in law. The Courts, therefore, passed a decree in
favour of the plaintiff. The defendant appealed to the High
Court.

Nardyan Ganesh Chandavarkar for the appellant.~The plea

of res judicata is zood. The only remedy open to the plaintiff

is to enforce, if she can, the decree obtained by her in 1877—
Sinthayee v. Thawakapudayen © ; Peareendth Brokmo v, Jugges-
suree O ; Sabhdndth Dilshatar v. Subbe Doakehuel Amnal O
Tt is not desirable that there should be more than one suig in
respect of the maintenance of one widow, unless ecircumstances
occurring after the date of the decree render it necessary. The
Subbrdinate Judge was wrong in not taking evidence offered by
the defendant in regard to the plaintiff’s unchastity, as that
extinguishes her right to mamtenanee——Momm m Kolita v,
Kerry Kolitany .

Shamrdy Vithal Vaidya for the respondent.—The suib is not
_ barred. There is no direction in the decrée of 1877 in regard to
the payment to the plaintifl in future years—Ruka Bdi v. Gan-
do Bdi ®, The action of the plaintiff is based upon an annually
recurring right. The necessity to the plaintiff to sue does not
arise till the defendant refuses to pay abt the end of the year.
" The plaintiff’s right to maintenance having actually began, could
not be divested by subsequent misconduet. The Privy Council
in Monirdm Kolita v. Kerry Kolitanyg, merely decide that under
the Hindu law as prevalent in Bengal a widow who had once
inherited the estate of her husband did not forfeit that estate by

reason of unchastiby.

- Sareext, O J.~—The decree of 1877 contains an order, in
expresy terms, to the defendant to pay the plaintiff Rs. 87 as
claimed by her for maintenance during the previous year ; but,
as to the fubure, it is, in words, merely declaratory of her right to
receive m&mtemamoe ‘at.the above annual rate from the defendant
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and, therefore, strictly, we think, requires that a snit should be
brought to enforce it, and so it would hitherto appear to have
been thought, as shown by the widow’s suit in 1879, to enforce
payment of arvears for 1878 and 1879 in which a decree was
passed. The defendant’s objection, therefore, that the plaintiff’s
remedy was fo recover maintenance by execution of the decree
of 1877 is, in our opinion, not sustainable. At the same time we
way he allowed to say that we share in the regret expressed by

Sir Michael Westropp, C. J., in Lakshman Rdmehandra Joshi v.

Satyabhamdbdi ®, that distinct orders, divecting the payment of
the future maintenance, should be too frequently, as in this case,
omitted from decrees of this nature.

As to the plea of unchastity, no evidence was taken before the
Subordinate Judge, because he considered that the plea was bad
in law, on the ground that the right to maintenance having once
commenced, it could not be extinguished. This view is <liametri-
cally opposed to the Hindu authorities, of which # is only neces-
sary to refer to a text of Narada referred to in the Daya Bhaga,
Chap. XI, 5. 1, v. 48, which says: « Let them (meaning husband’s

relations) allow a maintenance to his women for life, provided

they keep unsullied the bed of their lord: but if they behave
otherwise, the brother may resume that allowance.” This text
is pointed out by the Privy Council in Monirdm Kolits v. Kerry
Kolitan y® as clearly showing that the right was one liable to

~resumption or forfeiture as distinguished from the case of a

widow’s estate by succession. Such being the nature of the
widow's rluht to maintenance,a decree, declaring her right, must,

from its nature, be liable to be set aside or suspended in its oper- .
- ation on proof of such unchastity; and, although the husband’s

relations might doubtless bring a suit for that purpose, they may

properly, we think, meet a suit by a widow to enforce such -
declaratory decree by a plea that the right so declared has since

become extinguished by the widow’s misconduct

We must, therefore, reverss the decree, and rema;nd the case

0 be tried on the merits. Costs to abide the result.

Deoree 'revaxsed
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