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188¢  such a petby case isfinal in the requisite sense only as to the pre-
Brorismir cise point of liability distinetly adjudicated. Tn ordinary cases
the authority of res judicats extends back to the several elements
of fact and law of which an“adjudication is composed®; but in
the case of a Court of summary jurisdiction a different prinei-
ple operates. Such a Court, for the purpose of deciding a question
within its final cognizance, may have to form an opinion on a point
not within its cognizance ornot within its final cognizance. The
opinion it forms on such a point is to be regarded rather as ancil-
lary or subjective than as an objective conclusion on a matter in-
cidentally, not directly and substantively, cognizable—Khugowlee-
sing v. Hossein Buz Khdn®, and it is only in the latter character
that the conclusion can create a permanent and unquestionable
jural relation®, The jurisdiction of the District Court trying a
small cause is to be regarded as summary in comparison with
the jurisdiction exercised by it in ordinary cases as pait of a
more elaborate and deliberate procedure. »

"
ADESANG.

We, therefore, reverse the deeree of the District Court, and
dirvect that the case be re-tried on the merits, with reference to the
foregoing observations. Costs to be costs in the cause.

Decree reversed,

1) See per Mcllish, L. J., L. R, (3 Bee per Lord Selborne in R, v,
9 Ch. A,, at 1y 25. Hutchings, L, B, 6 Q. B, D, 300,

() See per Judicial Committee,
7 Beng. L. R atp, 67%
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Befora Mr. Justice West and M. Justice Nendbhds Ifamdas.

Scpbember 15, DAGDUSA TILAECHAND (or16INAL DEFENDANT), APPLICANT, . BHUKAN
: GOVIND SHET (omc;nml. Pramvtirr), Oproweyw,*

Awaird—Power of arbitrators o deal with question of cogts—Excess in awarol——'
Order-to file award—Hxiraordingry ;wrasclwtwn of Hzgh Oourt—szl Proce 5
dure Code Act (XIV of 1882), Sec. 622, .

The parties to a suit having referred the matters. in dispute between them to"
arbitration, the arbitrators, ‘withott being specially - authorized .to decide: the;:‘
question of costs, included in the award a direction that the defendant shonld pay:

* Civil Application, No. 76 ot 1884,
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the costs of the plaintiff. On the spplication of the plaintiff the Subordinate
Judge under section 52'6 of the Civil Procedure Code (Act XIV of 1882) ordered
the award to be filed, holding that the arbitrators had, as such, an implied power
to a2l with the costs. The defendant applied to the High Court, under its
extraordinary jurisdiction, praying that the record of the case’ might be sent for,
and the order of the Subordinate Judge set aside.

Held, that the arbitrators had no implied power to deal thh the guestion of
costs, and that on the defendant’s objection the Subordinate Judge shounld have
refused to file the award, o N

Under the ciroumstances, the High Court, instead of setting aside the order'to

file the award, directed the award to stand good, except so far as it awarded costas

snd that the decree should be drawn in accordance with it, nsit would be if it
contained no direction as o costs, ' ' '

In any cage where there Iy a disregard of the law amounting to an excess of
jutisdiction, or a perversion of the purposes of the Legislature, the High Court
will’ interfere under its extmordmary Jurlsdmtmn where no other remedy is
available, S

TaIs was an application for the exercise of the extracrdinary
jurisdietion of the High Court under -section 622 of the Clvll
Procedure Code (Act XIV of 1882). :

The plaintiff sued ‘the defendant to establish his right to a
wall which the plaintiff alleged to be his property. By a written
agreement the matter was referred to private arbitration on 13th
November, 1883, The arbitrators gave their award in favour
of the plaintiff,and also awarded him his costs. The plaintiff
applied on 10th December, 18883, to the Subordinate Judge at
Amalner, in- the Khindesh Distriet, to have the award filed
in Court. The defendant objected, eontending that the award
was unjust, and included matters that were not submitted to the

arbitrators. The Subordinate Judge, however, ordered it to bo

filed and registered, with the following remarks :—

“The defendant contends that the award is unjust, and decides
matters that were not referred to the arbitrators, From the’
kabuldyat (exhibit 16) put in by the arbitrators I find that
the arbitrators have determined those matters only which were
connected. with the wall aboub which the dispute arose between
the parties; and which weve referred to the arbitrators, The:

defendant contendﬂ that the arbitrators have without authmf;y :

awarded to the pla.miuﬁ’ a'sum for costs; and, there:fﬁre, the gward

is ultm viges. Bub I think. ‘thatan’ arbltmtor tntist have sotme woide
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1884 g to the costs that the parties might inenr, - All arbitrators may-
m be presumed to have an implied authority to that extent. In i;he:
TARGHASD present case the final words of the kabuldyat clearly indieate
_Briokax  ghat the arbitrators were bound, in terms of the kabuldyat, to
Goviss Swst. dispose of the case in every way they could, and I do not think :

that the defendant can now turn round, and say that they had no

power to award costs.

"« T direct that the award should Le regwtewd and a decree
should follow, The costs of this application should be horne by
each his own in terms of the award”

The defendant applied under the extraordinary jurisdiction of
the High Court, praying that the reeord of the case might ° be
sent for, and the order of the Subordinate Judge set aside. '

A rule nisi was granted on the 26th June, 1884,

Ganesh Rimchandra Kirloskar showed cause. —The 1eferenee‘
to arbitration included all matters connected Wlth the dispute:
The question of costs was not a new matter. Section 519 of the
Civil Procedure Code contemplates the question of costs. There i is
an appeal from a decree on an award : see Debendira Nathv. Aubhoy
Churn Bagehi® ; Sashii Charan v. Taral: Chandra® ; Lachman Das
v. Brijpal®; Dandekar v. Dandekars®; Dutto ;S'mgh v, Dosad_
Bahddur ;S’mgh(ﬁi The lower Court having exercised its discre-
tion it is not open for the opposite party to invoke the extra-

. ordinary _]unsdmtmn of this Court.

Ddji Abdji Khire, contra~No appeal lies agamst an Oldel -.
filing an award—DBijadhur Bhugut v. Monohur Bhugut® ; Ichamayee
Chowdhranee v. Prosunno Nath Chowdhsi®; Shreeram Ohowd}wy'
v, Deno Bundhoo®, No appeal lies from an order for filing an
award, so that the applicant has no remedy except under the.

| extw.oxdmary powers of the Court. The lower Court ha.vmg}’_
exceeded its jurisdiction, its order ig subject to revision unden";-
section 622 of the Civil Procedure Code (XIV of 1882) '

- ®LL R, 90&1 905, (ﬁ)I L R.; 906,1. 375
(2)8 Beng. L. R., ‘815. ©L LR, 10 Ca.l 11,
® L LR,6AlL, 174, M L. L. R., 9 Oal, 557

. 1, L. R, 6 Bom,, 663, ® L L. B, 7Csl 855 493',"-.
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WesT, J.—It does not seem to have heen intended Ly the
Legislature that any appeal should be entertained against an order
made under section 526 of the Code of Civil Procedure. Thein-
terfetence of the High Court by an exercise of its extraordinary
jurisdiction must now be limited according to the decision in
Shiva Nathdji v. Joma EKdshinath®, and this will, in general,
prevent an examination of the view taken by the Subordinate
Judge of the cause or ground shown under section 526 on which he
has based his assent or refusal to file an award. As his decision
is thus clothed with fnality, there is the strongest reason, on the
principle laid down in the beginning of the judgment just referred
to, why the High Court should scrutinize with care, from the point
of view of its legality, the exercise, by a Subordinate Judge, of a
power of so great consequence. If, therefore, there has in any
case been a disregard of the law amounting to an excess of jurisdie-
tion, or a_perversion of the purpose of the Legislature, this Court
must hold itself ready to interfere where no other remedy is
available,

In the present case it is urged that as the’award gave to one
of the parties costs, and the submission did not leave this question
to the arbitrators, the Subordinate Judge was bound to refuse to
file the award as open to an objection of a kind specified in
section 520 of the Code of Civil Procedure. We think, notwith-
standing the arguments of Mr. Kirloskar, that the submission
did not extend to the matter of costs. The Subordinate Judge
indeed, did not think it did ; he relied on the arbitrators having,
as such, an implied power to deal with the costs. It is certain,
however, that they could notin a private arbitration havo such
power, unless it was given to them, and it must be taken that
their award was open to the objection raised by the applicant
D&gdusa.‘ The Subordinate Judge was bound fo yield to that
objection. - It appears from Chowdhri Murtaza Hossein v. Mussa
mut Bibi Bechunissa® that the Judicial Committee held that
section 327 of the Ast, VIII of 1859, did not embody the earlier
sections of the chapter in which ib was placed, Section 528 of the
present Code. spemﬁes the causes enumerated in sectxons 520,521 ag.

L LR, 7]30%341' S @ I Ry 3L.&.,909;213.
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those which may be urged against filing an award, but it does not
say that the award may be remitted, nor without express authority
can a Court send back an award to pl'ivat% arbitrators over
whose proceedings it has no control. Its only course, then, it a
reasonable ground is shown, (or a conclusive cause according to
Dandekar v. DandekarsV) is to refuse to file the award. This
does no Irreparable harm, since the party to be benefited cafi bring
a suit on the award thus rejected. In the present case, however,
there has been a simple excess in the award. The party who
would benefit by this (Bhukan) expresses his readiness to re-
nounce the benefit rather than be put to the expense of & suit,
and it seems that complete justice will thus be done. "When we
are called on, then, by an exercise of our extraordinary jurisdie-
tion, to set aside the Subordinate Judge’s order for filing .the
award, we think it preferable to direct that the award stand good
only for the remainder after its direction as to costs has been re-
jeeted, and that the decree be drawn in accordance with .it, as it
would be if it contained no direction as to costs.

The parties severally are to bear their own costs of this appli-
cation. The costs, in the Subordinate Judge’s Court, of Dagdusa
are to be paid by Bhukan.

M I, L. R., 6 Bom,, 663,
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Before Mr. Justice West and My, Justice Nandbhdi Huridis.

BASWANTA'PA SHIDA'PA, MiNox, BY n1s MoTres TAYAWA (oRIGINAL
Pramwrive), ArpErnant, u, RA'NU axp MALKHANA (omnw,
 DEFENDANTS), RESPONDENTS,*

Decree agoinst the wrong person as representative of o decensed debtor—Sale
execution—Subsequent claim by proper 9epresenrfatwe—-E‘stoppeZ_Qmescenge,
One Shiddpa Bapu died indebted to the second defendant Malkhina. On hig
death his widow Tayawa became his heir, a8 he left neither son nor brother s
viving. In 1878 Malkhéna brought a suit to enforee payment of the debt dae:
by the deceased Shiddpa Bipu, and hemade Baslmgawa,, the mother of Shid4ps,
defendant in the suit, omitting Tayawa altogether. On 30th August, 1878,

- Malkhsna obtained an ex-parte decree, and on the 26tk July, 1880, the house oi

Shidépa, then In the possession of Baslingswa, was sold in executzon, a.nd ﬂle
*Second Appeal, No, 440 of 1883, -



