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originaflly merely as a piece of paper, was wrong in using it, as he
subsequently did, as establishing the contract between the parties
in which, as such, the plaintiff was interested, and which he was,
thefefore, entitled to have registered.

We must, therefore, reverse the decree, and dismiss the plaint
with eests throughout.

Decres veversed.

Attqmeys for appellant.—Messrs. Little, Smith, Frere and
Nicholson.

Attorneys for respondent.—Messrs. Jefferson, Bhdishankar and
Dinshi.
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Before Mr. Justice West and M. Justice Nandbhit Haridds,

BHOLA’BHAE (oB1gIxAL PrarNties), APPELUANT, ¥ ADESANG, Mivor
sy Tuz COLLECTOR or KAIRA, AND ANOTHER (ORIGINAL DERENDANTE),
BesronprNys,®

Res judiiita—Tesue decided in a suit not subject to appeal—Same issue raised in a
subsequent suit subject to oppeal—Small Cause Court suil— Jurisdiction—Civil
Procedure Code (Act X1V of 1882), Sec. 13 — Meaning of ths words “competent to
i1y auch subsequent sult”,

In 1879 the plaintiff brought & suit against the defendants to recover Ra. 119,
which he alleged had heen wrongfully exacted from him by the defendants ss
enhanced rent of certain land in hiz occupation. He claimed to be owner of the
land subject to a guif-rent payable to the defendants. The defendants denied his
ownership, and asserted their right {0 levy the enhanced rent. The lower Court
held that the defendants were entitled to the enhanced rent, and dismissed the
plaintiff’s claim, and the decree was confirmed, in appeal, by the Distriet Court,
The plaintiff appealed to the High Conrt, which held that the plaintifi’s claim,

heing for an amount less than Rs. 500 and within the cognizance of a Court of Small
Causes, no second appeal lay,

In 1883 the plaintiff bronght the present snit in the Distriel Conmrt to recover
from the defendants the sum of Ra. 689 alleged to have been wrongfully exacted
from him by the defendants as enhanced rent of the land in question. He made
the same allegations as in the former suit. The District Judge dismissed the suit
holding it to be'res judicdia, The plamtzﬁ’ appaa.’led to the High Gnurt,

Helil, that, although the material question in both suits"was the aa.me, viny a8 bo
the defendants’ right to enhance the plaintifPs rent, yet the decision of the District

- * Appesl, No, 40-of 1883,

1884

Horavaxn

Virn
w
JAMBETII
Nownrogi.

August 12,




76

1884

BuoLARRAI

v
ADESANG,

THE INDIAN LAW REPORTS, [VOL, IX.

Court upon that point in the previous suit was not res judicata 8o as te pri vent the
question being again raised between the parties. From the decision in the former
suit there was no appeal by reason of the suit being one foy an amount lessthan
Rs. 500. Had that suit been for a larger amount, the decision of the District
Court would have been subject to an appeal to the High Conrb. It couls not
have been intended by the Legislature that a decision should acquire & canclusive
importance from the fact of its being made in a suit for a small amount which
it could not have had if the amount was larger. The former decision could not be
appealed against o the High Court, and thus though the District Court, which
gave that decision, wasin one sense “ competent to fry " the second suit, and
did try it, yet it was not competent to try the second suit with final effect, as it
had tried the earlier one. In section 13 of the Civil Procedure Code (Act XIV of
1882) the words ‘‘ competent to try such subsequent auit or issue” must mean
* gompetent to try the suit or issue with conclusive effect.” The District Court
could not ia the present suit have tried with conclusive effect, and disposed of the
issue tried in the first suit, and hence the prior decision was not res judicata,

THiS was an appeal from the decision of S. H. Phillpotts,
District Judge of Ahmedabad. The present suit was brought in
1883 by the plaintiff to recover from the defendants the sum
of Rs. 689. The plaintiff alleged that the said sum had heen
wrongfully exacted from him by the defendants as enhanced
rent.

In 1879 the plaintiff jhad brought a suit against the defend-
ants to recover from them Rs. 119, which had been levied from
him by the defendants. In that suit the plaintiff alleged that
he was in possession and enjoyment as owner of a fleld situated
within the limits of Débhéri, a village in the Kaira District,
subject only to a quit-rent, originally of Rs. 78 and, after survey,
of Rs. 112 payable to the defendants. He complained that
recently a notice of enhancement had been illegally served upon
‘him, and & furthex payment of Rs. 119 had been demanded and
exacted from him. The pla.intiﬁ', therefore, sued to recover that
a.mount

The . defendants, the Collector of Kaira snd the Tilukddri

' Settlement Officer, denied that the plaintiff was the owner of the .

land, and alleged that the minor defendant was the 6wner ; ﬁha,t
‘the Civil Court had made over the management of the estate to tb,e
Collector, when it was discovered that the plaintiffhad. t.a,ken pos-.
session of the land ; that a nokice had been served upon him to
the effect that he should give up the land, or pay the full asseas-‘
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ment under section 84 of Act I of 1865 and section 150f Ack XX
of 1864.

Bhe Assistant Judge, who tried the suit, held the defendants
entitled to demand the enhanced rent, and dismissed the claim of
the plaintiff,

The plaintiff appealed, and the District Judge confirmed the
decree of the lower Court. Thereupon the plaintiff appealed to
the High Court, which held on 23rd August, 1882, in Speeial
Appeal 662 of 1881, that the claim, being for an amount less than

Ra. 500, was onc within the cognizance of a Court of Small Causes,.

and that, therefore, no second appeal lay to the High Court,

The plaintiff subsequently brought this second suit in the

Distriet Court at Ahmedabad to recover from the defendants
Rs. 689, and made the same allegations as in the previous suit,

He contended that the matter was not res judicafa, inasmuch as

the former sust, being for a sum below Rs. 500, was unappealable:’

The Distiict J udge, however, held the snit to be ree Judicata, and

dismissed. the pla.mtlff’s claim, The plaintiff appealed to the’

High Court,

" Gokuldds Kihindds for the appellant-——When the former suif
dame before the High Court it held that the suit wasone in
nature of a Small Cause Court suit,  That decision would not
bar the present suib, as it disposed of the suit on other grounds
than were urged before it—Nilvaru v. Nilvaru®, The decision
therein would not conclude the appellant’s right to bring a suit
of the same nature. The cireumstances of the present case are-
similar to those in the case of Musa Miye v. Sayad Guldm®,

- The primary question in the former suit was whether the
appellant was owner or not. The question of the defendants’
right to an enhanced rent was merely incidental in the former
suit, and could not estop the appellant in the present suit-—Indyat
Khan v. Rahmat Bibi®, As regards the effect of decisions of suits
found to be cognizable by Small Couse Courts, see Muhammud
Jifar v: Wali Muhammud® ; Gopilv. Uchdbal®; Sukhdail. Misy
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v. Karim Ohaudhit® ; Bnamooddeen v. Shaikh Fuitesh AL :
Chunder Coomar v, Nunnee Khanum®, The present suit, there-
fore, is not res judicata.

. Rév- Saheb V. N. Mandlik for the respondents. —In the pre-
vious suit the question was whether the plaintiff was owner of
the land, and the Court held that he was not the owner. The
maitter of the present suit, having been “dir ectly and . &ubstan--
tially in issue in the former suit,” could not be a ground for
the present suit—seetion 13, Civil Procedure Code (Act XTIV of
1882) ; see also Prabhdkarbhat v. Vishwdmbhar Pandit®, In the
former suit the plaintiff set himself up as owner of the la.nd 4
and the Court, having foundthat he was not the owner, the restfol-
lowed, so as to leave nothing more to be determined. The former
Clout was a Court of concurrent jurisdiction with the one before
which the present suit was brought. The cases of Misir Ragkou
bardial v. Rigjah Sheo Baksh Singh® ‘and Prabhdkarbhat v. Vish-
wambar® show that the present suit is 7es judicate. “The essential
issueshaving been decided by a competent Court in the former suit, |
there was left nothing new to be decided in the present one.

» Qokuldds Kdhandds in reply.—The former decision did ﬁob‘
touch the merits of the case, and the matter could be re-opened. '
The Court, which demdud the former suit, was not of concurrent
jurisdiction, for it had no power to determine what was not cog-

“nizable by it. Section 13 ought to be construed in the same way

as it has been by the Privy Council in the case of Mzsw RBagho-.
baa dwl v. Rajdh Sheo Bulsh Singh®, -

'WxsT, J.~In the present case the matenal questlon betw
ween the parties was undoubtedly raised in the previous suit bet-
ween them. ‘That question is, whether the tenancy held by the
plaintiff under the Thakurs is or is not subjeet to enhancement
of the rent paid by him. In the former suit it was ruied that
the right to enhance by the Thakurs, and by the Govemmentlf
officers representing the Thakurs, existed. This would ordmzmly*
be an adjudication on the, question of right or Jura,l relation

() L L. R, 3 AlL, p. 521, ® leteddudgments for 1884, s 23

() 3 Cal. Repa 847, . ) L. R, 9 Tnd. Ap., a6 pr 2
® 11 Beng. L. R., 434, LR, 9 Cal, 430, LRt
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betwean the parties which would bind them in any future liti-
gation within the,scope of the decision—Mohima Chunder Mo-
]omndm' v, dsradha Dossia O ; Nubo Doorga Dossee v. Fyz Duksh
C’howdlzry 2 ; Krishna Behari Roy v. Brojeswari Chowdranee @,

But in this instance the earlier decision was in a eause of less
than Rs, 500 in amount, and for this reason a special or second
appeal made by the plaintiff was dismissed as not coguizable by
this Court. The present suit is for more than Rs. 500, and the
contention is, that the previous decision on the right to enhance,
having been merely iuncidental,is not binding in this or any
subsequent litigation. On the other hand, it is urged that the
former decision on the right to enhance having been given by a
Court competent to try the present suit (by the same Court, in
fact, that has tried the present suit) and on a point directly and
substantially in issue, binds the parties and the Court and every
Court 88 to the legal relation thus established in all future cases

“between the *same litigants, The District Court was, no doubt,
‘competent to deal with the “ subsequent suit” in this instance,
but it could not give a final unappealable decision in the suit.
This is implied in the present appeal. The District Court could
not, theréfore, try the second suit with the same jurisdiction
as the first—Chunder Coomar Mundul v. Namni Khanum ®.
In the earlier suit it could, and did, give a decision not sub-
ject to appeal ; and, therefore, the two decisions would not stand
on the same footing, the earlier being conclusive and the
later one not so. Bub, from the point of view suggested for the
respondent, the decision in the first suit of a particular point
would, in the second suif, be binding on the partiesin this
Court, though had it been decided in the second snit itself it
would not be binding. Consequently, the determination of the
point in the suit of smaller value would, on sccount of its very
smallness, acquire a conclusive importance that it would not
have had if the amount had been larger. In the latter case the
High Court must have entertained the second appeal against the
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earlier decision. The insignificance of the amount prevented. .

this; and now it is said that the deGISIOn, which was staﬁutahly ,
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bneath the cognizance of the High Court, binds the High Court
in a more important” case. Such a result is manifestly opposed
to reason, and cannot, we think, have been intended by the
Legislature—RBun Bahddur Singh v. Luchokooer @,  But, ifﬂthe
prior judgment in a case oo pety for appeal is not te bind the’
High Court, neither can it bind the subordinate Courts whose
judgnients are subject to appeal to the High Court. And this
must be so equally in a case which on account of its small valua-
tion is not subject to appeal as in one subject to appeal to the,
High Court, since it is impossible that the prior decision should
or should not be res judicata for the lower Courts merely accord-
ing to the admissibility, or not, of a further appeal to the High
Court. If it were so, we should sometimes have contradictory
decisions, each res judicata on the same point of jural contention,

"In the continental countries of Europe—in which, as in India,
an appeal is generally admitted as & part of the reguiar civil
procedme——the rule is that no matter decided by &flower Court,
in which an appeal 1 is excluded, can be res judicate for any other
case, either in the same or in any other Court®, That which
has been decided incidentally, but for its purpose finally, is
regarded merely as an exceptional element of the judgment in
such a case, not” as the establishment of a principle which m&y
extend to other cases and other Courts. The decision, in fact, is
construed, in'relation to future cases, as an exceptional lm'v"or’
scction is construed,—that is, as not admitting of any extension
by iuference on account of its admittedly special and singular
character. A complete recognition of the same principle in the
Indian Courts would afford a ready solution of many difficulties;
but, though it has been glanced at on many occasions—Jdénin
valad Gaba v. Hulia valad Waru®; Mussamut Edun v. Mussamut
Bechun®; Misir Raghobardial v, Rziycih Shea Baksh Smg}»(s)_u
it has never thus far been precisely formulated elthel by the.
Legxslatme or by the Courte, ‘

‘T LR, 6 Cal, 406, compd. with ¥ 8 Cal, W'R 175,

S0, 13, Civ. P. Code as 2mended by () I'Ri, 9T, -A;, 197, Comp.
At XIV of 1882, S . Queen v, Macheﬂ,y;li'Qi' B, 8§0.

{2) Sav. Syst., sec. 203, ‘ 18 L. J. M. Q. §
3) Printed Sndgments f0r1813 p. 170, Gaunts;, R,, 2 Q‘ ]3 466
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In the case before us the former decision could mot be
appealed against fo the High Court, and thus, though the Court,
whmh gave thab decbmn, was in one sense competent to try the
subsequent suit, and did try i, yet it was not competent to try
“the subsequent suit with final effecas it had tried the earlier one,
Though the Court was the same physically, yet it had not on
the two occasions an identical jurisdiction. Moreover, for the
purpose of establishing a prior decision as res judicatr, we must
look to the whole series of possible proceedings up to the high-
est available ordinary tribunal; otherwise, as we have secn, the

anomaly must arise of the highest Court in an important case-

Leing hound by a prior decision in the lowest Court in a case too
paltry for an appeal. Section 13 of the Code of Civil Procedure
catmob be applied quite literally; if it could, then the Court
trying a second suit would be bound by the decision of a point
in "a fiwst suit treated by the Court in appeal as irrelevant for
that case, theugh not formally set aside —Nilearu v. Nilvaru®.

- We must construe the section, if possible, so as to avoid an
anomalous resnlt, and this end is attained by saying that
the words “ competent to try such subsequent suit ” in the section
mean competent to try the suit or issue on aceount of its nature
with econclusive effect, since otherwise the higher jurisdiction

_provided by the Code would be excluded by the fower. Here
‘the District Court could not in the second suit have tried and
disposed of the issue tried in the fivst with conclusive effect. It
could have tried -it; but, looking to the whole eourse of proce-
dure, it conld not have finally disposed of it, except through the
option of the parties.

For these ‘reasons we think the previous Judgmﬂnt dehvered

by the _sttmcﬁ Court in & small cause between the same parties,
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cantiot, for the purposes of the present suit, be deemed res judis

catn between them. The litigation, as it may be carried and has
‘been carried in this second case up to the highest Court, is of
& kind in which the decision of a lower Court could not be final,
 save through the accidental circumstance of the amount at, stake

being insignificant, and the unappealable decision-artived abdn-

S o Lg‘F», 6 Bom,, 110:
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188¢  such a petby case isfinal in the requisite sense only as to the pre-
Brorismir cise point of liability distinetly adjudicated. Tn ordinary cases
the authority of res judicats extends back to the several elements
of fact and law of which an“adjudication is composed®; but in
the case of a Court of summary jurisdiction a different prinei-
ple operates. Such a Court, for the purpose of deciding a question
within its final cognizance, may have to form an opinion on a point
not within its cognizance ornot within its final cognizance. The
opinion it forms on such a point is to be regarded rather as ancil-
lary or subjective than as an objective conclusion on a matter in-
cidentally, not directly and substantively, cognizable—Khugowlee-
sing v. Hossein Buz Khdn®, and it is only in the latter character
that the conclusion can create a permanent and unquestionable
jural relation®, The jurisdiction of the District Court trying a
small cause is to be regarded as summary in comparison with
the jurisdiction exercised by it in ordinary cases as pait of a
more elaborate and deliberate procedure. »

"
ADESANG.

We, therefore, reverse the deeree of the District Court, and
dirvect that the case be re-tried on the merits, with reference to the
foregoing observations. Costs to be costs in the cause.

Decree reversed,

1) See per Mcllish, L. J., L. R, (3 Bee per Lord Selborne in R, v,
9 Ch. A,, at 1y 25. Hutchings, L, B, 6 Q. B, D, 300,

() See per Judicial Committee,
7 Beng. L. R atp, 67%
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Befora Mr. Justice West and M. Justice Nendbhds Ifamdas.

Scpbember 15, DAGDUSA TILAECHAND (or16INAL DEFENDANT), APPLICANT, . BHUKAN
: GOVIND SHET (omc;nml. Pramvtirr), Oproweyw,*

Awaird—Power of arbitrators o deal with question of cogts—Excess in awarol——'
Order-to file award—Hxiraordingry ;wrasclwtwn of Hzgh Oourt—szl Proce 5
dure Code Act (XIV of 1882), Sec. 622, .

The parties to a suit having referred the matters. in dispute between them to"
arbitration, the arbitrators, ‘withott being specially - authorized .to decide: the;:‘
question of costs, included in the award a direction that the defendant shonld pay:

* Civil Application, No. 76 ot 1884,



