
19S8. W ith  regard to the m erits, I  have been addressed

P aiota counsel on behalf of the respondent, but he has

V. not said anything to convince me that the N a ib - 
G p i a b  E h atttn. 'j'ahsildar's order was in any w ay unjustified.

B la c e e e  J. I accordingly accept the reference by the learned  

Sessions Judge, set aside the order o f the learned Sub- 

D ivisional M agistrate and restore, the order o f  the 

original Court aw arding U s .50 as compensation  

against the respondent under section 250  o f  the C rim i­

nal Procedure Code.

A. K. C.

Reference accefted.
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REVIS IO NAL C IV IL .
IBefore Addison J,

1938 R A H I M -U D -D I N  (D e c r e e -H o ld e r )  Petitioner,

A f f i l  14. versus

M U R L I  D H A R  and  o th e r s  (J u d g m en t-D eb tors)  
Respondents.

Civil Revision No. 129 of 1938*

Cvoil Procedure Code (A oi V  of 1908), S. 145 — Decree — 
Execution — Surety — Notice to him  before execution — 
Decree transferred — Jurisdiction of transferee Court to 
execute decree against surety.

One of tlie Judgment-Behtors applied to the Small Cause 
Court, Deliii, to have the ex parte decree set aside and K. 
stood surety for Mm f o r  the satisfaction of the decree in case 
Ms application was unsuccessful. The application failed. 
The decree ■was transferred for execution to the Court of a 
Subordinate Judge, 4th Class, who attached the property of 
the surety without giving any notice to  him as to why the 
decree should n o t he executed against him hut subsequently 
the transferee Court upheld his objection that it had no juris­
diction to 83:ecute the decree against Mm.

Held, that the transferee Court had jurisdiction to execute 
tte decree against the surety.
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H eli further, that there must be notice to the suretv 
before his property can be attached in esecutioB. of the decree, 
attachment of the surety’s property without notice being -p.
ultra vires, and that it was immaterial whether such notice M tteli D h a r . 

was given by the Court which passed the decree or the Court 
to which it was sent for execution.

Muhammad Stoaz y. Haji Naneh Mian (1), and LahJimi- 
slmjiJmr DevshmiJmr v. Raghumal Gifdliafilal (2), relied upon.

Petition for revision of the order of Mr. A . N.
.Bhandari, District Judge, Delhi, dated 23rd October,
1937, affirming that of Mr. Dat-id Fazcd-ud-Din, Siih- 
fjfdinate Judge, 4th Class, Delhi, dated 19th Fehmary,
19-37, dismissing the execution application.

M o h a m m a d  A m i n , for Petitioner.

Q a b u l  C h a n d  M i t a l , for Eespoiidents.

A dd ison  J .— E a h im -u d -D in  obtained an eai parte E d is o n  J. 

decree against the judgm ent-debtors in the Sm all Cause 

Court, D elh i. One o f the judgm ent-debtors, M aharaJ  

K ishore, applied to have the eos parte decree set aside  

and ’ his application w as entertained on condition that 

security w as forthcom ing for satisfaction  o f the decree 

in case his application  should be unsuccessful. The  

ex parte decree w as not set aside. T he decree-holder 

realised part o f his decree from  his judgm ent-debtors  

and then applied to the Sm all Cause Court to transfer  

the decree to the Court o f  a Subordinate Judge, 4th  

Class, for further execution. A  transfer certificate 

was granted by the Judge, Sm all Cause Court, the 

bala,nce o f the decretal am ount outstanding being  

shown to be R s .3 4 4  and it  w as also made clear that 

the execution o f the decree w as transferred as aga^inst 

the three Judgment-debtors and the surety K id a r  N a th .

A fte r  the transfer certain immovable property o f the

(1) 1929 A. I. K  (Lah.) 205. (2) I. L ., R. (1905) S9 Bom. m .



1938 surety was attached. The surety at this stage ap- 

Bahim-i®-Din peared and objected that the Subordinate Judge, 4th  
Class, had no power to execute the decree against him .

' The transferee Court held that the decree had not been 
Abdisost I . fijUy satisfied and that the surety adm itted that he was 

liable under the terms o f his bond, but refused to 
execute the decree against him  on the ground th at it  

had no jurisdiction to do so. A g a in st this decision  

this petition for revision has been preferred to this 

Court.

U nder the terms o f section 145 of the C iv il P ro ­

cedure Code a surety is undoubtedly liable and the' 

decree or order may be executed against him , provided  

that such notice as the court thinks sufficient has been 

given to the surety. In  the present case no notice was 

given to the surety as to w hy the decree should not be 

executed against him. H is  property was at once 

attached. I t  was held by me in Muhammad Ewaz y . 

Haji Naneh Mian (1) that there m ust be notice to the- 

surety of some kind before his property can be attached  

in execution o f the decree, attachement of the surety’ s 

property w ithout notice being ultra vires. I  also 

pointed out that it  w as optional for the executing  

Court to allow the decree to be executed against the 

surety or against the original judgm ent-debtors, this  

question depending upon various elements. I n  Mu­
hammad Ewaz V. Haji Naneh Mian (1) the executing  

Court was also the original Court. I t  was held, how­

ever, by a Division Bench in Lahshmishankar Dev- 
shanhaT v . Raghumal Girdharilal (2) that it w as im ­

m aterial whether such notice was given by the Court 

which passed the decree or the Court to which it  was  

sent for execution. I  see no reason to differ fro m  this - 
decision.
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In  the result I  accept this petition, set aside the 1938 

i'rder of the tivansferee executing Court and hold that 
the transferee Court has Jurisdiction to execute the 
decree against the surety but that it should in the first '
instance issue notice to him to show cause why this Anraso?? J.
should not be done. I have directed the parties to-
.appear before the transferee executing Court on the
16th May, 19S8. On that date the notice required by 
law can be handed to the surety and an adjournment 
allowed him to show cause. He may be able to induce, 
after receiving the notice, the judgment-debtors to pay 
the am ount or he m ay be able to point out to the Court 

that the judgm ent-debtors have ample unencumbered  

property which can be easily got at. The question o f  

his liability  under the surety bond does not arise as 
he has adm itted that he is liable. With these remarks- 

the record w ill be sent back to the Subordinate Judge,

4th  Class, D elhi, who is executing the decree. The 
parties w ill hear their own costs ie r e .

A. N.  K.
Petition accepted^

Case remanded.
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