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PA IN D A AXD OTHERS— Petitioners, ]<)38

ve'/'Sus
G U I .A B  K H A T I T N — Respondent.

Criminal Revision No- 1291 of 1931.

Indian Venal Code (A.cf XLV of 1860) SS. 4q2 and 147 —
Criminal Procedure Code (Act T of 1S9S) SS. 192, 2'50, 2o4, 
o4fi, o2S — Oom-plaint under S. 4o2 read with S. 147, Indian 
Penal Code, filed, before Suh-Dividonal MagiHrate —  Se?it 
hij him. to a Magistrate 3rd Class —  Connflaint disniisse.d as 
false and' complainant ordered to pay compensation to accused, 
under S. 2S0, Criminal Procedure Code — Magistrate n^hether 
competent to pass such an order —  Expression Magistrate 
'before lohom the case is heard ”  in S. 260 — meaning of.

Tlie respondent lodged a compiaiut under 8S, 452 and 
147, Indian Penal Code, ag'ainst five jJersons. The trial Magis­
trate, invested witli third Class x ôwers, dismissed the com­
plaint holding it to he false and failed iipon the complainant 
iinder the provisions of s. 250 of the Criminal Procedure 
Code to show cause wliy she should not he made to pay com­
pensation for bringing' a false and frivolous complaint and 
ordered her to pay Rs.oO,. to the accUvSed persons on her failure 
to do so. On appeal the lower Appellate Court set aside the 
order on the ground that it was illegal because a ease under 
s. 452 of the Indian Penal Code was not triable by a Magis­
trate of the third Glass, The complaint in the present ease 
was instituted before the Sub-Divisional Magistrate who had 
sent it on to the trial Magistrate.

Heldf that it is settled law that in a warrant case the 
trial does not commence until the charge is framed under 
8. 254, Criminal Procedure Code, and there is nothing illegal 
or invalid in a Magistrate of the 3rd. Class proceeding to 
enquire into a complaint which was not instituted in Ms Cottrt 
but was sent to him under s. 192 or s. 528 of the Criminal 
Procedure Code even if after hearing the prosecution case 
he has come to the conclusion that a ease has been made out 
which he himself was not competent to try.



1938 TleJil further, that “  tlie Magistrate ’before wliom tlie case
“  is lieard ”  witliiii the ineaniug of s. 260 need not be the same

' Magistrate before AYhom the case is instituted, xind therefore 
(jULATJ lu iA T iT .^ . t]ie third Class Magistrate was perfectly competent to deal 

with the case until he came either to discharge or to charge 
with an offence which he was competent to try or to tahe ac­
tion under s. 346. And there was nothing to prevent him 
from passing an order under s. 350 of the Act,

Case reported by Mr. D. Falshaw, Sessions Judge, 
Jhehm, with Ms No.l840lCr. A., d.atecl 2nd Se])- 
temher, 1937.

'Nemo, for Petitioners.

M a n z u r  Q a d i r , for Eespondent.

Report of Sessions Judge, Jhelum,

Eevisioii N o .39 o f 1037 from  the order o f  Khan 
Sahib Syed N isar Qutah, Sub-D ivisional M agistrate , 

Ciiakwal, exercising the powers o f a M agistrate o f the 

1st Class in the Jhelum D istrict, by order dated the 

14th A p ril, 1937, setting aside the order of the trial 

Court which had ordered the respondent to pay the 

petitioners a sum of R s .5 0  as compensation under sec­

tion 250 , Crim inal Procedure Code.

The facts of this case are as follow s :■—

The respondent had brought a com plaint under 

sections 452 and 147, Indian  Penal Code, against five 

persons including three women and the trial Court 

found that there was some dispute regarding a w all 

between the parties, who were neighbours, the com­

plaint being false being in fact the last o f the series of  

sim ilar false complaints and thus in dism issing the 

complaint the trial Court called on the respondent to 

show cause why she should not be made to pay compen­

sation for bringing a false and frivolous case, and as 

she could show no good cause, she was ordered to pay
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E s .5 0  w M cli was to be divided in a  certain w ay am ong 1938 

the petitioners. pI itoa

The respondent appealed against this order a n d ^  

the lower A p p ellate court set it aside on the ground  

that it  was illegal, because a case under section  

452 , In d ian  Penal Code, w as not triable by a M a g is - 

. trate o f the 3rd C lass. The petitioner has accordingly  

come up in revision against this order.

The proceedings are forwarded for revision on 
the following grounds:—

The respondent, who was reported to have refused  

service, fa iled  to p u t in  an appearance. I n  m y opinion  

the order o f the Low er A p p ella te  Court setting aside  
the order o f the T ria l Court is w rong and all th at a  

M agistrate  o f the th ird  Class to whom a case purport­

ing to be under section 452 was sent could not do, w as  

to convict the accused persons. I t  is quite a regular  

practice among persons, who file crim inal com plaints  

to exaggerate the alleged offence and thus according  

to the regular practice com plaints which are nom inally  

regarding offences only triable by M agistrates o f  the 

1st class are regularly sent to M agistrate w ith  lesser 

powers for trial, and I  can see nothing illegal in  the 

order o f the trial court, in  aw arding com pensation  

while dism issing such a com plaint, and the ruling  

Mahaganam Venkatrayar v. Kodi Yenhatrayar (1) has  

been cited in which an order o f compensation under 

section 2 5 0 , Crim inal Procedure Code, has been held to  

be legal when passed by the Court o f  a M agistrate , 

though the offence w as exclusively triable by a  court o f  

Sessions. I  accordingly forw ard the case to the H ig h  

Court w ith  the recommendation that the order o f  the  

Low er A p p ellate  C ourt ordering the rem ission o f653K"*'
E s .5 0  as compensation be set aside.
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1938 Order of the High Court. ^

P a i j t d a  B l a c k e r  J . — The view  taken by the learned ,Ses-

Gm IB Khatun Judge appears to m e to be undoubtedly correct.

—  ’ The mere fact that in order to m ake his case mor« 
B l a c k e r  J. ^ complainant alleges the commission o f  m

oSence which could not be tried by a ju n ior M agistrate  

does not render the proceedings o f that M agistrate- 

illegal i f  he goes on to try the case and decide it, hold­

ing that the facts disclosed show that it  is a lesser 

ofience which he is competent to try . B u t, in  any  

event, it  is settled law that in a w arrant case the trial 

does not commence until the charge is fram ed under 

section 254 , Crim inal Procedure Code, and^ there is 

nothing illegal or invalid in a M agistrate  o f the 3rd  

class proceeding to enquire into a com plaint which  

was not instituted in his Court but sent to him  under 

section 192 or section 528 o f the Procedure Code even 

i f  after hearing the prosecution case he has to come 

to the conclusion that a case has been made out which  

he himself could not try. There is specific provision  

of the Code in section 346 which provides fo r such 

cases and the existence of this very provision by itself  

implies that a Subordinate M agistrate can legally  

enquii'e into a serious offence up to the stage at which  

the question of charge or discharge has to be decided. 

I t  has, however, been contended before me on behalf 

of the respondent that section 2 0 1 , C rim inal P ro ­

cedure Code, was a bar to the hearing o f the case by 

the N aib-Tahsildar, B ut section 201 refers back to 

section 190 and to part A  o f Chapter X V .  There is a 

very great difference between the terms “  taking cog­

nisance,”  “  hearing ”  and “  tr y in g .'’ The N a ib - 

Tahsildar could not ‘ ‘ take cognisance ”  o f  this com­

plaint or indeed of any com plaint, but that does not 

mean that he could not “  hear ithe case i f  sent to
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him for hearing 1>y a. Cniii't competent to do so iiiider
either section 192 or ser-tion 528 . The learned Snb-
Bivisional Magistrate, therefore, was in m y opinion ^
wrong in holding that the 3rd Class Magistrat-e E,hatto .

acting without jiirisdietion. Blacker i .

N or can it be said that such a M agistrate  could  
 ̂not pass an order under section 250. I t  has been 

contended on behalf of the respondent that section 250  

onty applies .̂vhen the case has been instituted before  

a M agistrate  competent to deal w ith it. B u t those 

conditions have been fulfilled in this case because the 

record shows the com plaint w as filed in  the Court 

o f the Sub-B ivisional M agistrate  who w as certainly  

competent to deal w ith it. I  am quite clear tha^ 

w ithin  the m eaning o f section 250 “  the M agistrate, 

by whom the case is heard ”  need not be the same 

M agistrate  before whom  the case is instituted, I t  is 

obvious that the word “  heard ”  has been deliberately  

used as it  can cover both the inquiry (ss. 2 52  and  

263) and the trial (the rest o f Chapter X X I )  in  a 

w arrant case. In  m y opinion, therefore, even though  

the offence alleged in a com plaint was one triable only  

by a first or second class M agistrate  as soon, as it  

had been sent to the .N'aib-Tahsildar by the Sub- 

D ivisional M agistrate under section 19 2  or 528 the 

inference m ust be th at the latter Court did  not con­

sider that a case under section 452 was necessarily  

m ade o^t. The 3rd' class M agistrate  w as perfectly  

competent to deal w ith  the case until he came either 

to discharge or to charge w ith  an oSence which he 

was competent to try  or to take action under section 

346 . I f  at that stage he considered th at the case 

was frivolous and vexa,tious I  can see nothing in  the 

language o f  section 250  o f the C rim in al P r o c e t e e  
Code to prevent h im  from  passing an order undei' th at  
section.
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19S8. W ith  regard to the m erits, I  have been addressed

P aiota counsel on behalf of the respondent, but he has

V. not said anything to convince me that the N a ib - 
G p i a b  E h atttn. 'j'ahsildar's order was in any w ay unjustified.

B la c e e e  J. I accordingly accept the reference by the learned  

Sessions Judge, set aside the order o f the learned Sub- 

D ivisional M agistrate and restore, the order o f  the 

original Court aw arding U s .50 as compensation  

against the respondent under section 250  o f  the C rim i­

nal Procedure Code.

A. K. C.

Reference accefted.
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REVIS IO NAL C IV IL .
IBefore Addison J,

1938 R A H I M -U D -D I N  (D e c r e e -H o ld e r )  Petitioner,

A f f i l  14. versus

M U R L I  D H A R  and  o th e r s  (J u d g m en t-D eb tors)  
Respondents.

Civil Revision No. 129 of 1938*

Cvoil Procedure Code (A oi V  of 1908), S. 145 — Decree — 
Execution — Surety — Notice to him  before execution — 
Decree transferred — Jurisdiction of transferee Court to 
execute decree against surety.

One of tlie Judgment-Behtors applied to the Small Cause 
Court, Deliii, to have the ex parte decree set aside and K. 
stood surety for Mm f o r  the satisfaction of the decree in case 
Ms application was unsuccessful. The application failed. 
The decree ■was transferred for execution to the Court of a 
Subordinate Judge, 4th Class, who attached the property of 
the surety without giving any notice to  him as to why the 
decree should n o t he executed against him hut subsequently 
the transferee Court upheld his objection that it had no juris­
diction to 83:ecute the decree against Mm.

Held, that the transferee Court had jurisdiction to execute 
tte decree against the surety.


