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pateraal^uncle of the defendant, tliat tlie father of the defendant and Krishndji 
wre divided and that she was entitled to the property of Krisknaji.

'  The defendant ulleged that Krishn^ji was his father’s brother, that 
Krishndji’s sou, the husband of the plaintiff, had predeceased Krishniji, that he held 
the Bubject-matter of the suit as his own property, and that KrishuAji gave his 
share to him by a will. Both the lower Courts held that the plaintiff was 
the heir of ker father-in-law and preferable to the defendant who was the 
son of KrishnAji’s separated brother. The defendant preferred an appeal to 
the High Court which was decided on 12th June, 1871, by Mr, Justice ilelviii 
and Mr- Justice Kemball.

M b l v i l l ,  j , — We think the decision o f  the Courts below must be reversed. Tho 
plaintifPft claim is by virtue of inheritance from her father-in-law Krishn&ji. We 
think that the defendant who was the sou of the brother of the deceased Krishndji, 
is entitled to inherit before the daughter- in-law. The defendant had put forward 
a will made by Krishndji, which was unnecessary, aa he was heir-at-law, and 
this will contains a provision for plaintiff’s maintenance. The validity of this 
will is disputed by the plaintiff, and we cannot now consider how far that 
provision is binding, nor c&a we make any award for maintenance for which, 
if BO advised, the plaintiff can bring another action.
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B&fore Sir Charles JSargBni, Kn^ht, Chief JnMice, and Mr. Tmtice Kemhall.

NILO PA'j^IIIIRANG- ( o b i g i k a l  PBAiNTiirr), AprEî LANi?, v. RAMI 
PA'TliOJi AND OTHBjas (OWl^lIIAX. DlSE'EKBANTs), BESPOKDBNTS.*

Mortifoge—Mofiep decree ttgalmt mort^a^or—Sak of equMy o f tedemption by 
mortgagor—Mortffogei iand aUached oM gold tn execiiUon—Clmm hy ■purckas&i' 
of equity of redemption.. ~Givil Procedure Code, Act VIIJ of  1859, Sec. 246— 
Civil Procedure Code, Act XIV  o/1882, Secs. 278 to 283.
In 1870 B. mortgaged to with possession a ccrtain piece of land. On 17th 

June, 1871, M. and T. obtained a money decree against B. On 3th March, 1872, 
the defendants bought from B. his equity of redemption. In July, 1872, M. 
and T. attached the land in execution of their decree. The defendants 
objected to the attachment under section 246 of the Civil Procedure Code, 
Act VIII of 1859, but on investigation of their claim an order was made 
disaUo’̂ ing their claim on the 2Srd December, 1872. In June, 1873, the 
defendants paid off the mortgage debt and were put into posaession. by the 
mortgagee. In October, 1873, M, and T, put up the land for Sale in exeoa- 
tion of their decree and the plaintiff became the purchaser. On seeking to 
obtain possession the plaintiff was rented by the defendants whose claim 
was allowed by the Subordinate Judge after inquiry. The pkintifF, therefore, 
brought this suit tinder section 335 of the Civil Procedure Code Act XIV  of 
1882, The lower Coucts re ject hi  ̂claim. On appeal to tl ê JSigh Cosrt,
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Held that where under section 246 of the Civil Frocedi;re Code Act ^111' of 
1859, or the corresponding sectioDS (278 to 283) of the Civil Procedure ^odes of 
1877 and 1882 an order has been passed against any person Snaking a claim to 
property nnder attachment, such person may bring a suit to establish bis title to 
the property within one year from the date of such order; hut in default of his 
bringing such suit within the prescribed time he is precluded from asserting his 
title against the auction purchaser whether as plaintiff or defendant.  ̂In the pre­
sent case an order had been passed against the defendants under section 246 of the 
Civil Procedure Code, 1859, on the 23rd December 1872; and as they had brought 
no suit within a year firom that date, they could not now contest the plaintiff’s 
title to the property.

The defendants however having, since the date of the said order, paid off the 
mortgage, held that it would be contrary to justice, equity and good conscience, 
for the Court to assist the plaintiff in obtaining possession unless he paid the 
defendants the amount paid by them to the mortgagee to free the property from 
the incumbrance.

T his  was a second appeal from the decision of R. F, 
Mactier, District Judge of S^t^ra, confirming the decree of R^v 
Bahadur Purushottam S. Binivale, Subordinate Judge XFirst 
Class) of Satara. ^

In 1870 one Bala bin Apa mortgaged with possession to 
Karhargir a piece of land belonging to him. On the 17th of Juno, 
1871j two brothers, Md-dhavrav and Trimbakrav obtained a money 
decree against Bala, On the 9th of March, 1872, the defendants 
purchased the equity of redemption from Bdla. In July or 
August; 1872, Madhavr^v and Trimbakrav in execution of their 
decree attached the land. The defendants objected to the attach­
ment, but after inquiry under section 246 of the Code of Civil 
Procedure of 1859 the Subordinate Judge on the 23rd of 
December, 1872, disallowed the defendants’ claim. On the 2nd 
of June, 1873, the defendants paid off the mortgage and obtained 
a release from the mortgagee of all claim upon the land, and were 
put into possession by the mortgagee. On the 18th October, 1878, 
M. and T. sold the land in execution, and the plaintiff became the 
purchaser. On seeking to obtain possession he was resisted by 
the defendants in whose favour the Subordinate Judge made an 
order after a summary inquiry. The plaintiff therefore brought 
the present suit in 1880 under section 385 of the Code ,of Civil 
Procedure, Act XIY of 1882, to establish his title to the possession 
of the property. The defendants contended that they were in
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possession under a deed of sale previous to that of the plaiutifF 
and ths,t the sale to the plaintiff was invalid, as at the date of it 
the land was in the possession of Narhargir to whom it had been 
mortgaged.

Both the lower Courts allowed the defendants’ contention and
9

rejected the plaintiffs claim.

The plaintiff appealed to the High Court.
Ganesh Rdmchandra Kirloskar for the appellant.— The objection 

of the defendants under section 246 of Act VIII of 1859 was dis­
allowed on the 23rd of December, 1872. Within a year from that 
date they took no steps to establish their right. They cannot 
therefore retain possession against the plaintiff-—Jw the matter 
o f Bance Madhab Boŷ '̂>; The Collector o f Ahmedabad v. Sdmal- 
dds JBecharddŝ ^̂ ; Kruhidji Vithal v. Bhdsliar MmignutU '̂>; 
Rango Vithal v. Rehhardds Rayachand and Badri Prasad v. 
Muhammad Yusuf

Ghanashdm Nilhanth Nddharni for the respondent,— The 
sale to the plaintiff was without possession and therefore invalid. 
The defendants are in possession̂ , which they obtained by paying 
off the mortgagee who was in possession and it would be inequit­
able to deprive them of it and their money. They have done 
everything they could to fortify their possession. Omission on 
their part to sue within a year of the order in the summary 
proceedings does not estop them from contesting the suit—Shah 
Mukhun Iidll Panday v, 8hdh Komdun hdll̂ K̂

Sa r gent , C. J.— In this ease the plaintiff was the purchaser, 
on 18th October, 1873, at auction sale of the land in question in 
execution of a decree obtained against one Bdla bin Apa. The 
defendants were the purchasers from B^a bin Apa on 9th Marcĥ  
1872^ and on the occasion of the property being attached Jay the 
judgment-creditors in. execution of their decree, entered an 
objection under section 246 of the Code of Civil Procedure of 1859, 
which was disallowed on the 28rd December, IS72. It m not dis­
puted that when the attachment was placed on the property it
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1884 had been already mortgaged in 1870 by Bala, and was then in
Nilo tlie possession of tbe mortgagee. On the 2nd June, 1873, defend-

Panbceang paid off the mortgage, and obtained a refease from the 
P̂ iLoji mortgagee of all claim upon the land and a receipt for 'tlie

mortgage-debt, and were put into possession by the mortgagee* 
Upon the plaintiff’s endeavouring to obtain possession of the land 
as the auction-purchaser, he was obstructed by the defendants, 
and the Subordinate Judge, after inquiring into the matter, 
made a summary order in favour of the latter. The plaintiff 
has now brought this suit, under section 335 of the Code of Civil 
Procedure, (XIV of 1882,) to establish his right to the present 
possession of the property.

Now, the authorities show that where an unsuccessful claimant, 
under section 246 of the Code of Civil Procedure of 1859 or the' 
corresponding section of the present Civil Procedure Code, fails 
to assert his title to the property within one year from th  ̂date 
o£ the order in the summary proceedings, he is precluded from 
asserting it against the auction-purchaser, whether as plaintiff 
or defendant. It will be sufficient to refer to the cases of Bdngo 
VUhal V. Bikhivadds bin Rayachand^ '̂>; Krishndji Vithal v. 
BJidslcar MangndtW'  ̂;  and Badri Prasad v. Muhammad YusuĴ K̂ 
In the first of these eases West, J., says: ^'In determining the 
claimant’s right in such a suit (alluding to the suit which may 
be brought to assert his right under section 246 of the Civil 
Procedure Code of 1859 by the unsuccessful party in the sum­
mary proceedings), the Court disposes j&nally of all rights which 
have combined to make it up. All the cliamant's rights, and, 
therefore, every individual right, being thus the proper subject 
of inquiry, the limitation clause shuts out the assertion of any 
right at all after the lapse of one year.” The Pull Bench 

m Badri Prmdd v. Muhammad Yusuf carries, the 
above view of section 246'a step further by holding that the 
unsuccessful party in the summary proceedings canhot assert his 
right even as a defendant after the expiration of the year. The 
Court says: “ The argument that limitation does not apply to

(2) I. L ,R ., 4 Bom,, 617.
(S)I. L. E., AIL, 381.
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a defendant is not in our opinion pertinent. The question is 
whether or not t̂he defendant is not bound by an order 'which he 
did not contest within the time allowed him. In our opinion, 
hSving failed to prove his right within that time; he is precluded 
from, asserting it by an order which has become final.”

The above conclusions as to the proper interpretation and 
application of section 246 of the Code of 1850 are still more 
clearly deducible from the language of the corresponding sections 
278 to 283 of the Codes of 1877 and 1882. The last section 
says: The party against whom an order under sections 280?
281 and 282 is passed may institute a suit to establish the right 
which he claims to the property in dispute, but subject to the 
result of such suit (if any) the order shall be conclusive.” In 
the present suit, therefore, the plaintiff is right in his contention 
that the defendants cannot rest their right to the possession on 
their 4 >urchase of 9th March, 1872, that title not having been 
establishec  ̂by a suit within one year from the making of the 
order of 2Srd December, 1872.

The defendants, however, have since the order of the 23rd 
December, 1872 paid off the mortgage, and the question arises 
how far they can avail themselves of that circumstance in pro­
tecting their possession. Now, it is true the defendants have not 
taken a transfer of the mortgages either to themselves or a 
trustee, and that the mortgagee simply dealt with them as the 
owners of the equity of redemption, and on payment of the 
mortgage-debt released to them all claims on the property by 
sale. But although the order of 23rd December, 1872, is conclu­
sive as against the defendants’ claim to the equity of redemp­
tion, it would be contrary to equity, justice, and good con­
science were the Court to assist the plaintiff in obtaining 
possession without paying the defendants what they have paid 
to the mortgagee to free the property from the incumbrance 
and to recover possession of it from the mortgagee. We must, 
therefore, reverse the decree of the Court below, and direct that 
the plaintiff be put into possession of the property in question on 
his paying to the defendants the sum paid by them to the 

: mortgagee to obtain the release of his mortgage rightSw Î ajtieg 
to pay their own cosfe throughout.

Decree reversed.
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