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Before Addison find Din Moltannnad JJ.

PUNJAB CO-OP]^PvATIVE BANK LTD.
AMPJTSx^E—Petitioner.

vers-us
The c o m m is s io n e r  of INOOME^TAX—  

Respondent.
Civil Reference No. 31 of 1937.

hidiav lncowe-ta,v Act (X I of 1922), SS. 4 (3) (mi) and. 
20 — FwfiU from sale of siecnrities — when assessable — 
Investment wh-ether part of ordinary husinms or otlierume — 
fmding of fact — decision of hicome-ta,n anthorities concht- 
nve — unless Imsed on no materinl.

Tlie assessee—a banking' coueeni— ûiade profits from tin* 
sale of securities and siiares. It was found that the assessee 
had securities ^ortli more tlian thirty lacs as part of its circu
lating' capital and tliat tlie securities sold were not earaiarlced. 
The profits, lioweTer, -were not utilized "by tlie assesaee in 
tlie revenue account hut were carried to its reserve account 
en hhc. The Income-tax autliorities came to the concluBion 
that tlie profit.'; Avere trading' profits and were taxable. It was. 
contended hy the assessee tliat tlie investment was in the' 
nature of fixed capital and tlie profits realized were not 
g'aina of husiness l)ut were a casual and irregular money 
return and were not an assessable income under the Act.

Held, th.at th.e question that arises for determination in 
every case on its own facts is whether the investment was 
i\ part of the ordinary business of the investor or otKerwise- 
and the finding of fact arrived at hy tlie Income-tas autiiori" 
ties is conclusive unless it is found that tlhat finding- was 
based on no material.

Held- further, tliat in tlie circumstances of the present 
ca.se, it cannot be said that the decision of tlie Income-tax: 
authorities was liased on no material.

lit the waiter o f Am ritm r Produce E.rchaufje, Ltd. (1),, 
relied upon and other case law  di.scussed.
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Case re}err('d under section 36 (2) of the Income- 1̂ 33 
t/(jj Act, hy Mr. K. C. Basak. Comfnissioiier of Income- Punjae Co
t e ,  Punjah, with Mr letter No. S. liAR~37, dated 
loth Novern'ber 19o7, for orders of the High Couft̂  Amritsar '
M eitr C h a n d  M ah a jan  a n d  R a t a n  L a l  C h a w l a , f o r

Petitioner. Commisstokbr
OF I ncom e-t a x -

J a CtAN N a t h  A g g a r w a l  and S. M . S tki î , f o r  

E e sp o n d e n t.

The oi’der of the Court was delivered by—
D tn M oh a^b t a d  J . — The facts involved in this 

reference ai*e fully set out in the statement of the case 
di’â vn up by the Commissioner of Income Tax under 
section 66 (2) of the Incoine-Tnx Act n nd  need not be 

recapitulated. The questions propounded by the Coni-- 
missioiier are :—•

(1) Whether in the circumstances of the case the 
amount of Rs. 1.42,588 realised by the assessee on the 
sale of securities and shares ovei* their cost ]:>rice is 
taxable? and

(2) Whether under the circumstances of the case 
the net interest mnounting to Es.2,764 received from 
vendees of .securities on dr̂  die in diem basis is taxable?

A¥e may at the outset point out to the Commis
sioner the desirability of framing questions on a more 
precise and definite basis so that the issues of law re
ferred to this Court may not admit of any ambiguity.
The words “ in the circumstances of this case ” in
serted in both the questions reproduced above leave 
the matter vague and indefinite. The facts are to 
be determined finally by the Income-Tax authorities 
and the findings of fact arrived at Iw them are not 
liable to be disturbed by this Court. By using the 
words in the circumstances of the case" the duty 
is. so to say. east u])on this Court to search out the
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1938 circumstances on whicli the questions are founded aiid 
. this is not the rio'ht wav of dealing' with the matter.

opEEATivE It is common ground that the assessee is a banking 
^Amhh'sah ’ coî cern and that the profits in question accrued from 

tlie sale of securities and shares. The only question 
CoKMissioNEii ĥat falls to he judged, therefore, is whether these 

OF In c o m e -ta x . profits form part of the capital or the revenue account' 
of the assessee. If they are in the nature of capital, 
they are exem])t but if on the othei' hand, they are 
in the nature of revenue, they are taxable.

The Income Tax Officer while dealing with tliese 
profits observed:—

“ Apart from bringing in any such considerations 
whether the Bank is dealing in securities or not . the 
income is taxable on the footing that wben a person 
is dealing not in goods, but in money and is taking 
money from his customers, and has to hold that money 
as a part of his business, and does so in the ordinary 
business course in the form which is most profitable 
having in mind the security and the requisite degree 
of liquidity, then all his dealings in that money lie 
in revenue account with this difference that invest
ments are not stock-in-trade and to be valued as stock, 
but only brought in when there is realisation in some 
form. I therefore hold that the profit is taxable.’ '

On appeal the Assista,nt Commissioner also adopt
ed the same view and upheld the decision of the Income 
Tax Officer. While disposing of the assessee’s ap
plication under section 66 (2), the Commissioner has 
stated that although the profits realised from the sale 
of securities and shares were utilised in increasing 
the reserve fund, the only inference possible is that 
the assessee had been dealing in securities and shares 
as part of his business since 1934. The Commissioner,
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however, did not reject tlie conclusions arrived at by 1̂ 38 
the Income Tax Officer and the Assistant Commis- Punjab Co-
sioner and considered that that was also a permissible operative 

„ , , . , Bank, Ltb .̂
way 01 looking at the matter. Amhitsis

The assessee contends that the opinion of tlie Com- 
missioner as well as that of his subordinate officers CoMMissfoNisa 
is wrong and tiiat inasniucli as the profits have ad- 
mittedly gone to swell the reserve fund, they cannot 
he taxed. In support of his contention he has relied 
on Commissionm's o f Inland liem nm  Y.TJie Scottisk 
AutomoMle c5 General hiswrnnce Co. Ltd. (1), Punjab  
National Banh Ltd. v. Conmissionsr o f Income-tax.
Punjab (2), In  the matter o f Amritsar Produce Ew- 
chmuje Ltd. (3), Hlra Nand-Jairam Singh v. Commis
sioner o f hicomf-'-tax, Pmijah  (4), and Yan Den  
Berghs Ltd. y . Clark (5).

In Commissioner o f Inland Revemie v. The 
Scottish Automobile & General Insiirame Co,, Ltd. (1), 
the assessee was an insurance company atid like most in 
surance companies it had a reserve fund. The com
pany sold a small part of the Government securities' 
in which that reserve fund was invested and invested 
the proceeds in other Government securities of a 
difi'erent denomination, making a substantial profit..
The question arose, whether the profit so made was 
a profit o f the company’s business. The General Com
missioners held that it was not a trading profit. On 
appeal, the Lord president remarked that the ques
tion whether a person is or is not engaged in a trade 
is not a question of law but a question of fact and 
that the finding is only open for consideration i f  it 
was possible to say that there was no evidence before

(1) <1931) 16 T. 0. 381. . (3) I. U B. C1937] Lah. 706.
(2) (1926) 2 I . T. 0. 184. (4) (1935) 8 I. T. C. 395.

(5) (1935) 19 T. 0. 390.
. C '
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193S the Commissioners upon wliicli they could reasonablr 
PuN^Co- arrive at tlieir eoncliisioii. In this connection 
ôpEHATivE Lordship did not attach any importance to the fact 
Ambttsae" that under the Articles of Association there was a 

ĵ iower to invest the funds of the company in certain 
Commissionej! c-Iasses of securities and also to vary the investments 

m IsicoME-T-Ax. j-ijQ company and obsei'ved it does not necessarily 
follow from the circumstance that the company sees 
fit to sell a i)lock of its Government securities, whether 
the purpose be to get a better return, or whether the 
piii'pose he to increase the reserve fund by taking 
profit from the realisation of a particular block, that 
therefore the company is trading in the purchase and 
■sale of the securities forming its reserve fund."' In 
a concurring judgment delivered by Lord Sands, it 
was said “  I f the directors treat the profit from ap
preciation just as a trading profit, this may help the 
inference that the company was trading.”  On the 
finding that the assessee company was not carrying 
on the business of an investment company, the appeal 
was disallowed.

In Punjab National Bank Ltd. v. Commissioner 
of Income Tax, Punjab (1), the assessee, a banking 
concern claimed deduction on account of depreciation 
in the value of Government securities held by it, and 
it was held that the deduction claimed was not per
missible under the Act as the securities are permanent 
investments of part of the fixed capital so retained 
as an emergency reserve and not part of the stock-in- 
trade.

In In the matter of Amritsar Produce EscchangB 
Ltd. (2)j this Court considered, the true implications 
of Punjab National Bank Ltd. v. Commissioner of 
Income Taw, Punjab (1), and remarked that it was
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not possible to lay down a rale o f general application 1938 
that in every case an investment in securities should Pxjwmb Oo- 
be treated as fixed capital. It was however observed 
■that if it could be found that an investment had been aW itsak" 
made for the purpose of permanently excluding a

J- xEE
^fertain sum from the floating capital o f a concern. coMMissioism 
it might be permissible to hold that that sum had iio®^ Ifcome-tis . 
■concern with, the stock-in-trade. It is upon this ob- 

,serva,tion that the assessee relies in connection with 
: this case.

In Uira Kand-Jairain Singh v. Cojrimlssioritr of 
Jncoine Tax. Punjab (1), where the assessees who were 
■general produce dealers trading in salt had on the 
abolition of the system o f deferred payment for salt 
sold the Government securitie;^ deposited by them with 
the Commissioner of Salt, it̂  was held tha.t the loss 
incui’i’ed by the sale was a capital loss and not one 

, sustained in business.
In Van Den Berghs, Ltd. v. Clark (2), Lord 

Macmillan drew a distinction between fixed and cir
culating capital in the following terms: “  Circulat
ing capital is capital which is turned over and in the 
process of being turned over yields profit or loss.
Fixed capital is not involved directly in the process 
and remains unaffected by it.”

The assessee has further relied on T h e  C om m is

s ion er  o f  In com e T a x , B en g a l v. M essrs . Shaw  
W a lla ce  <& C o. (3) and urged that in view of the defini
tion of income as given by their Lordships of the Privy 

' Council, such casual and irregular monetary return 
in the shape of profits on the sale of securities as is 
involved in this case cannot be treated as assessable 
income under the Act.
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1938 On behalf of tie Commissioner, reliance has been',
PtjN^Ci)- placed on In re The Tata Inchistrial Bank Ltd. (1),
oPEEATivt Scottish Investment Trust Company v. F ortes (2),

Californian C o ffe r  Syndicate Ltd. v. Harris (3), The 
Rees Roturbo Develofm ent Syndicate Ltd. \\ The

CoMMisstoNEii Commissionefs of Inland Revenue (4), The Royal In- 
OF Income-tax. Com'pany, Ltd. v. Ste/phen (5) and Wesl.--

Tiiinster Bank, Ltd. v. Osier (6).
Ill In re The Tata Industrial Bank, Ltd. (1), the 

assessee, a banking concern claimed to deduct from. 
the taxable profits a certain sum said to be the amount 

, of depreciation on war bonds and securities belonging 
to it and its claim was rejected.

In Scottish Investment Trust Company v. Forhes ■
(2), it was held that if an Investment Trust Company 
takes powers in its Memorandum of Association to 
Yary its inyestments and generally to sell or exchange 
any of its investments, the net gain by realising in
vestments at larger prices than were paid for them 
constitutes profits chargeable with Income Tax. It 
was remarked by the Lord President who delivered 
the judgment that the power of varying the invest
ments, and turning them to account ' ‘ took their place ■ 
among what are the essential features of the assessee’s 
business and were the appointed means of the com
pany’s gains.”

In Californian C ofper Syndicate Ltd. v. Harris
(3), a company formed for the purpose, inter alia, of ‘ 
acquiring and reselling mining property after acquir
ing and working various property, resold the whole' 
to a second company, receiving payment in fully paid’

(1) (1921) 1 I. T. C. 152. (4) (1928) 13 T, C. 378.
(2) (1893) 3 0?. D. 331, (5) (1928) 14 T. 0- 22.
(3) (1904) 5 T. ,0. 159, (6) (1932) 17 T. 0. 381.
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. shares o f the latter company. It  was held that the 
difference beweeii the purchase price and the, .value Punjab Co- 
of the shares for which the property was exchanged 
is a profit assessable to Income Tax. While differen- ■ Ameitsak 
tiating between cases where enhanced values on reali- 
sation of investments are assessable and th.ose' Avhere CoMsiissio3?EB 
they are not, the ’ Lord Justice Clerk observed:
”  What' is the line which separates the two cla.sses 
of cases may be difficult to define and each case'must 
be considered according to its facts; the question to 
be determined being— Is the sum of gain that has been 
made a mere enhancement of value by realising a 
security, or is it a gain made in an operation of busi- 

;iiess in carrying out a scheme for profit-making?’ '
In The Mees R okirio  Devslopmen.t Syndicate 

Ltd. V. The Commissioner o f Inland Re'^enue (1),
"Scrutton L.J. at pages 390-391 of the report observed 
that the question whether a trade is being carried on 
is a question of degree and fact and it was impossible 

' to say that there was no evidence on which the Com
missioners could find that the transactions were part 
of, incidental to and arose out o f the appellants' trade 
or business.

Ill'The Royal Insuranee Co., Ltd. v. S te f hen (2), 
it was held that the surrender o f the old stocks enabled 
the result of the company's holding of those invest
ments to be definitely ascertained and was equivalent 
to a realisation. In this case the company admitted 
that any profit made on the realisation of an invest- 
.ment was part of its profits for Income Tax purposes.

In W estm in is ter  Bank^ L td . v. O sier (8), it was 
iW d that the conversion of war bonds was equivalent
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m

to the realisation of investments. Here also it was- 
PoNJAji Co- admitted by tlie assessee that profits on realisation o f '
oPEEATivB investments should be included in their profits for

B astk, L t d , ,  ^ ^
Ameitsae Income Tax purposes.

V.

The On a  review of the authorities cited at the Bar
are again led to the same conclusion as was arrived 

at in In the matter of Amritsar Produce Exchange 
Ltd. (1), mz., that in every case that arises, it is to be ■ 
determined on its own facts whether the investment 
was a part of the ordinary business of the investor 
or otherwise, and in this matter, the finding of fact 
arrived at by the Income Tax authorities is conclusive ■ 
unless it is found that that finding was based on no 
material. On going through the two balance-sheets 
put in by the assessee as also the Auditor's note 
Exhibit F and taking into consideration the fact that 
the assessee held securities worth more than 30 lacs 
as part of its circulating capital and that the securities ‘ 
which were sold were not earmarked, it is difficult t o ' 
say that the opinion of the Income Tax authorities 
is based on no material. It is true that the profits 
have not been utilised in the revenue account and that 
they have been carried to the reserve capital e7i bloo 
but that circumstance is quite consistent with the 
finding of the Income Tax authorities that they were • 
trading profits. The fact that no securities were sold 
during the first six years of their purchase was also ̂ 
present to their minds and if they still did not draw 
a conclusion favourable to the assessee, they were at' 
liberty to do so. In this view of the case the income' 
derived by  the assessee as remarked in In the matter 
of Amritsar Produce Exchange, Ltd. (1) can on m- 
account be deemed to be casual. We consider, there-
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fore, tliat the answer to the first question slioiild be in
the affirmative and we auswer it- accordingly. Fvnub €(f-.

The assessee admits th a t  th e  answer to  the second ^
q u estion  dep en d s on the clecision  g iv e n  on  the first ques- Am bitsak

tion  a n d  we an sw er that question too in the affirinatiTe.

Even o th e r w is e  there is agaJjist tlie assessee a clear Com m issioner:

^authority of this Court reported as HaveM Bliah- 
Sanlari L a ly . Commissionej' of liu-ouu; Tacc (1).

The Coinraissioner will get his costs from the 
assessee

A . N .  K.
Rf' frrpii ce answered.
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LETTERS PATENT APPEAL.
Before Addisoii and Ahihd Rashid ,/•/.

SA.I)HU (D e c r e e -H o ld e r )  Appellant iggg
versus

K I8H 0R I LAL (J u d g m e n t-D e b to r )  Respondent.
Letters Patent Appeal No. 160 of 1937.

Fi-oaincial Insolvency Act (F of 1920), SS. 4, Jo and 24 —
Enquiry under S. 24 as to ichetJicr u debtor entitled to present 
a petition — Questions under — S. 4 'whether covers such 
questions arising before adjud/wation — Expression of any 
mt'ure whatsoever i?i S. 4 (I) — Interpretation of.

K. applied to be adjudicated an insolvent giTing' the 
mmes of four creditors uiid stating Ms assets to he Rs. 3^000 
odd and liis dehts to he Rs. 11,000 odd. His petition was 
dismissed on the groxmd that lie was able to pay liis debts 
as three of them were hogais and the remaining’ debt was 
less than the assets shown. The debtor did not appeal but 
S. (one of the alleged hogns creditors) appealed to the Dis~ 
trict Judge from the finding that his debt was bogns. His 
appeal was dismissed on the ground that he was not com
petent to appeal. Snhsequently S., holding a decree against

took ont execution proceedings against hitn who pleaded

(1) 1937 A, L  R. (Lali.) 435.


