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that the annual receipt of Rs.4,500 under the agree- 1937
e i A o -
ment 1s °‘ income, profits and gains,”” and that it 1S sy.er Buas
not exempt from assessment under section 4 (3) (viz). Kaem Cuano
. o . e . V.
I th%nl\. however, that this is a ﬁt case in Whl.cll th.e COMMISSTONER,
parties should be left to bear their own costs in this Incouz-Tax,

Court Punras.
Appur Raguip J.—T agree, Lo CEaND J.
4. N. (. Aspur
Rasuip J.

Rueostion answered wguinst the assessee.

LETTERS PATENT APPEAL.

‘Before Coldstream and Din Mohanmad JJ .

JOINT HINDU FAMILY SIDHU RAM, Etc.,
(DeCREE-HOLDERS) Appellants,
vETSUS
NUR MOHAMMAD aAND OTHERS (JUDGMENT-
DEBTORS) Respondents.
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June 99.

Letter Patent Appeal No. 52 of 1937.

Punjab Debtors’ Protection dct (I of 1936) S. § —
whether the provisions of the Act have retrospective effect —
Jurisdiction of District Judge wn appeal — in respect of orders
of executing Court passed before the Act came into force.

A temporary alienation of the judgment-debtor’s land
was sanctioned by the executing Court on 20th December,
1935. The Punjab Debtors’ Protection Act, 1936, came into
force during the pendency of an appeal from the orders of the
executing Court and relying on the provisions of the new Act,
the District Judge set aside the order of the executing Court

and remanded the case for disposal in accordance with that
Act,

Held, that 8. 5 of the Punjab Debtors’ Protection Act,
1936, does not embody a matter of mere procedure, but
creates a new right in favour of the judgment-debtor by
exempting a part of his land for his maintenance, ete., and
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cannot therefore have retrospective operation in the absence of
an express provision to that effect which the Act does not
contain.

Haidar Husain ~v. Puran Mal (1), Sheopujan Rai .
Bishnath Rai (2), Ata-ur-Rahman v. Income-taz Commis-
stoner (3), Gurmukhdas Rangalmal v. Hassomal Tharumal
(4), and Nepra v. Sayer Pramanth (5), relied upon.

Bishen Chand v. Bakhshish Singh (6), distinguished.

Held also, that it was not open to the District Judge to
reverse the order of the executing Court, which when delivered
could not be questioned on the ground on whieh the Distriet
Judge proceeded to set it aside.

Delhi Cloth and General Mills Co., Ltd. v. Income-tazr
Commissioner, Delhi (7), Skinner v. Skinner (8) and Sri
Rajah Satrucherla v. Maharaja Joypur (9), relied upon.

Letters Patent Appeal from the judgment of
Skemp J. passed in First Appeal (from Order) No.193
of 1936, dated 5th February, 1987, affirming that of
Mr. H. dsghar, District Judge, Dera Ghazi Khan,
dated 29th June, 1936, remanding the case to the trial
Court.

Hazara Siven, for Appellants.
B. H. Arx, for Respondents,

Dy Morammap J.—In execution of a decree held
by a Hindu joint family consisting of Chandar Bhan
and others against Nur Muhammad and others, a tem-
porary alienation of the judgment-debtors’ lands was
sanctioned by the executing Court in favour of the
decree-holders on the 20th December, 1935. Against

(1) L L. R. (1936) 58 All. 63 (I". B.). - () I. L. R. (1928) 55 Cal. 67,

@ I. L. R. (1930) 52 All. 8836. (6) 1937 A. I. R. (Lah.) 52.
3) 1934 A. I. R. (Lah.) 1013, (7) 1927 A. L. R. (P. C.) 242,
(4) (1932) 139 I. C. 589, (8) 1930 A. I. R. (Lah.) 1004.

(9) 1928 A. I. R. (Mad.) 1194,
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this order, the judgment-debtors presented an appeal
to the District Judge, which, however, could not be
heard until the 29th June, 1936. In the meantime, the
Punjab Debtors’ Protection Act, 1936, came into force.
By the terms of section 4 of this Act, a civil Court was
enjoined to transfer the proceedings of attachment and
alienation to the Collector whenever it made an order
that land be attached and alienated temporarily in the
execution of a decree. By section 5, such portion of
the judgment-debtor’s land was exempted from tem-
porary alienation as in the opinion of the Collector
was required to provide for the maintenance of the
judgment-debtor and the membhers of his family who
were dependent on him. The District Judge relying
upon these two provisions of law set side the order of
the executing Court and remanded the case for dis-
posal in accordance with those provisions. From that
order, the decree-holders preferred an appeal to this
Court, which came on for hearing before Skemp J.
Relying on a judgment of this Court reported as
Bishan Chand v. Bokhshish Singh (1), the learned
Judge maintained the order of the District Judge and
dismissed the appeal. Hence this Letters Patent
Appeal.

After hearing counsel on both sides at length, I
have come to the conclusion that this appeal must
succeed. It is true that enactments relating to pro-
cedure have a retrospective effect, if not expressly
stated otherwise; but I am not convinced, in the first
instance, that the exemption provided for in section 5
of the Act is a mere matter of procedure and, secondly,
I am satisfied that, even if it were so, the stage at
which the new provision of law was applied by the

(1) 1987 A. I. R. (Lah) 52,
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District Judge was not the stage at which it could be
applied. T am awave of the fact that in the judgment
velied upon by Skemp J., Bhide J. has remarked that
sections 4 and 5 relate to procedure only and that
Skemp J. has agreed with him, but, with all respect,
I am disposed to think that the exemption contained
in section 5 in so far as it creates a new right in favour
of the judgment-debtor so as to protect a part of his
land from his decree-holder or attaches a disability
to a decree-holder in so far as to debar him from pro-
ceeding against a part of his judgment-debtor’s land
deals with something more than a mere procedure. In
my view, it brings into existence a right which the
judgment-debtor can claim henceforth and as such the
new provision of law creating that right cannot have
a retrospective effect unless an express provision had
been made therefor. There is abundant authority in
support of the proposition that such enactments are:
not retrospective in their effect. Reference in this.
connection may be made to Haidar Husain v. Puran
Mal (1), Sheopujan Rai v. Bishnath Rai (2), Ata-ur-
Rahman v. Income-tax Commissioner (3), Gurmukh-
das Rangalmal v. Hassomal Tharumal (4) and Nepra
v. Sayer Pramanik (5). ’

In Haidar Husain v. Puran Mal (1) a question:
arose whether a new proviso added to a section of the:
Agra Pre-emption Act governed pending cases. A
majority of the Full Bench of the Allahabad High
Court held that the proviso added to section 19 of the:
Agra Pre-emption Act by the Amending Act of 1929
which came into force after the deed of gift in favour

(1) I. L. R. (1936) 58 AlL 63 (F. B.). (3) 1934 A. I. R. (Lah.) 1013,
@) I. L. R. (1930) 52 AlL. 886. (4) (1932) 139 1. C. 589.
() 1. T. R. (1998) 55 Cal. 67.
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of the defendant vendee did not prevent him from de-
feating the plaintiff’s claim by virtue of having ob-

tained that deed of gift prior to the passing of the
decree. The learned Judges further remarked that it
was a well established rule of construction that a re-
trospective operation was not to be given to a statute
80 as to impair an existing right or obligation other-
wise than as rvegards the matter of procedure unless
that effect could not he avoided without doing violence
to the language of the enactment. If the new Act
touched a right in existence at the passing of the Act
then it should not be held to be applicable to a pending
action concerning that right. Reliance was placed on
a quotation from Maxwell on the Interpretation of
Statutes and on another from Craies on Statute Law.
The first quotation runs as follows :—

““In general when the law is altered during the
pendency of an action the rights of the parties are
decided according to the law as it existed when the
action was begun unless the new statute shows a clear
intention to vary such rights.”’

The latter quotation is as follows :—

“In the absence of anything in an Act to show
that it is to have a retrospective operation it cannot be
so construed as to have the effect of altering the law
applicable to a claim in litigation at the time when the
Act is passed.”

In Skheopujan Raiv. Bishnath Rai (1), a Division
Bench of the Allahabad High Court observed that a
new enactment or amendment of already existing en-
actment passed during the pendency of an action has
not a retrospective effect unless either it expressly says
so or it lays down a meve rule of procedure which it is
the duty of Courts to follow.

(1) I. L. R. (1930) 52 Al 886.
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Tn Ata-ur-Rakman v. Income-tax Commissioner
(1). a Division Bench of this Court observed that pro-
visions which touch a vight in existence at the passing
of the statute were not to he applied vetrospectively in
the absence of express enactment or necessary intend-
ment. This quotation was taken from a judgment of
their Lordships of the Privy Council reported as
Delhi Cloth & General Mells Co., Lid. v. Income-tax
Commissioner, Delhi (2).

In Gurmukhdas Rangalwal v. Hassomal Thare-
mal (3) and Nepra v. Sayer Pramanif (4) similar prin-
ciples were enunclated.

In my opinion, the question that was involved in
these execution proceedings was whether the decree-
helder had or had not a right to proceed against the
whole of the judgment-debtor’s land without making
any rveservation for his maintenance or, in other words,
whether a judgment-debtor could claim as a matter of
right an exemption for a part of his land for his
maintenance, and as this matter had been decided by
the executing Court in December, 1985, any change of
law effected subsequent to that order could not alter
the conditions as they existed at the time the order
was made.

Even if it were possible to hold that this view of
the matter is open to doubt and that the provisions con-
tained in sections 4 and 5 of the Debtors’ Protection
Act relate to a mere matter of procedure, I am further
of opinion that it was not open to the District Judge to.
have reversed the order of the executing Court merely
on the ground that since then a new enactment had
been passed which effected a change in the existing

(2) 1927 A. L. R. (P. C.) 242 (3) (1932) 139 T. C, 589,
(1) 1934 A, I. R. (Lah.) 1013. {4 I. L. R. (1928) 55 Cal. 67.
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law. As observed by their Lordships of the Privy
Council in Delhi Cloth & General Mills Co., Ltd. v.
Income-tax Comanissioner, Delhi (1) ‘° Provisions
which, if applied retrospectively, would deprive of
their existing finality orders which, when the statute
came into force, were final are provisions which touch
existing rights *° and as such they cannot have a re-
trogpective effect unless it is clearly so provided. The
only thing that is contended on behalf of the respond-
ents is that as the matter was still pending in the
appellate Comrt, it had not been finally decided and
that therefore it could he treated as a pending pro-
ceeding liable to be affected by any change made in
the law. In my view, there is no force in this con-
tention. An appeal may for certain purposes be a
continuation of the original proceeding; but it cannot
be reasonably urged that an appellate Court will be
justified in setting aside the judgment of a trial
Court which when delivered was not open to any
objection on the ground on which the appellate Court
seeks to set it aside. In Skinner v. Skinner (2), it was
remarked by a Division Bench of this Court, ** An
alteration in procedure may have retrospective effect
and while proof is a part of procedure the stage of
proof has been passed in the present case and it does
not exist except under particular and special circum-
stances during appeal. In short a change in proce-
dure cannot retrospectively affect a decided matter.’’
A similar question came before a Division Bench of
the Madras High Court in a case reported as Sri Rajak
Satruchkeria v. Maharaja Jaypur (3) and the learned
Judges had arrived at the same conclusion as has been

(1) 1927 A. I R. (P. C.) 242, (2) 1930 A. T. R. (Lah.) 1004,
@) 1928 A. 1. R, (Mad.) 1104,
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arrived at by a Bench of this Court in the case referved
to above. The following quotation is to the point :—

“ The argument that hecause this appeal may be
regarded for certain purposes as a continuation of the
Lower Court’s proceedings and that we must therefors
apply to it the amended procedure now in force do:s
not seem to us tenable. Tt would involve this result
that on every alteration of processual law. all proczed-
ings taken under the previous law within a period
allowing of an appeal when the new law came into
force, would be contrary to law.  The mere statement
of this vesult is sufficient to demonstrate that the
argument cannot be sustained.”

I am in respectful agreement with the remarks
quoted above and would hold that even if the exemp-
tion claimed in these proceedings were a mere matter
of procedure, the order made by the executing Court
at a time when no such exemption existed could not be
held to be wrong on the subsequent enactment of that
exemption. I would, therefore, allow this appeal. set
aside the order of the learned Judge of this Court as
well as that of the District Judge and restore the order
of the executing Court. In view of the fact, however,
that none of the authorities mentioned above was cited
by counsel for the appellants and that he failed to
present his case in a proper manner, I would not allow
the appellants any costs against the vespondents.

CorpstrEAM J.—T agree.

A.N. K.

Appeal accepted.



