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six calendar,months from this date, the sum of Rs. 46-14-0, being three-fom!ths of
the sum of Rs. 62-8-0 found by the Assistant Judge to be due on the mortgage, and
be thereupon put in possession of sub-Nos. 1 and € of Survey Tield No. 38;
_and that, in default of such payment, the plaintiff be for ever foreclosed. His

claim to redeem sub-Nos. 3,4and 5 is rejected, The plaintiff to bear the costs
of appeal in the Court below, Tach party to bear his own costs in the Court

of first instance and in this Conrt.
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Before Sir Chawles Savgent, Kt., Chief Justice, and My, Justice Birdwood.
GULIBA'T, winow or BA'LMUKAXD, (or161vaL PrLAINTIFYF), APFELLANT,
v. JAGANNATH GALVANKAR, (orterxst Drrexpant), RESPoNDENT,®

Decrec—Erec®ion—Suit to declare property liable to aituchment in execution of o

decree—Plew that the deciee was collusive— Fraud—Civil Procedure Code (det XIV

of 1882), See, 283. )

A. obtained a money decree against B., and, in execution, attached property in
the possession of €., who c‘lailpecl'to"have purchased it for value from B. previously
to the date of the decrse. The attachment wag remmoved on the motion of C.
A. then brought a suit against C., under section 283 of the C'ode of Civil Procedure
(Act XIV of 1882), to have it declared that the property was Hable to attachment
and sale under the decree, C. contended that the decree, sought to be exeented,
was a collusive one.

Held, that ., conld not he allowed to impeach the decree hetween A. and B.

Tais was a second appeal from the decision of W. H. Crowe,
Judge of the district of Théma, reversing the decree of Rdv
Saheb A. K. Kothdre, Subordinate Judge of Dihdnu.

This suit was instituted by the plaintift to have it declsved
that certain property was liable to sale in execution of a money
decree obtained against one Rdmkrishna by the deceased hus-
band of the plaintiff. The plaintiff alleged that Ramkrishna
was the owner of the property, and in possession.

The defendant contended, amongst other things, that the
decree was collusive; that in 1874,—that is, previously to the
date of the deeree, —Ramkrishna sold it to one Mihddev, whose
heir in 1878 sold it to the defendant, who was consequently in
possession as proprietor.

* Second Appeal, No. 641 of 1883,
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1885. Both the lower Courts held the decree to be colusive, but
Guusil  the Subordinate Judge was of opinion that the defendant could”
Tscaswirs 10b impeach it. He, therefore, made a decree in favour of the’
GATVANEAR: plaintiff. The District Judge held that the defendant conld
properly impeach the decree, on the ground of fraud and col-

lusion, and reversed the deerec of the Subordinate Judge, and

rejected the plaintiff’s claim.
The plaintiff appealed to the High Court.

Goluldds Kihdndds for the appellant :—~It is not open to a
thivd party to impugn a decree on fhe ground of fraud—
Ahmedbhoy Hubibhoy v. Vulleebloy Cuissumbhoy® and Pus-
shottam Vithal v. Purshottam Iswar®. So long as a suit is nob
brought to set aside the decree, it is a good one ;~and all that
is open to the plaintiff is to establish the right of the judg-
ment-debtor —section 283 of Act XIV of 1882. Only such de-
fence can be taken in the suit ag could have been taken in
the execution proceedings, in which the only question would
have been, whether the defendant was in possession in trust for
the judgment-debtor. See section 280 of Act XIV of 1882.

Mdhddev Chimmdji Apte for the respondent :—The suit is not
merely for execution of the decree obtained by the plaintiff’s
husband. The execution matter was disposed of by the raising
of the atbtachment. The suit puts the defendant to proof of his
title. The case of Ahmedbhoy Hulbibhoy v. Vullecbhoy Cdssum-
bhoy @ shows that the decree can be impeached by the defepds
‘ant, who purchased long before the date of the decree. It is for
the plaintiff to prove her title. If the plaintiff bases her title
upon & fraudulent decree, her title fails,

SarerxT, C. J. :—The question in this case is, whether the de-
fendant to a suit brought by the attaching ereditor under section
283 of the Code of Civil Procedure (XIV of 1882) can resist the-
suit, ab the outset, by impeaching the decree as a colourable one,
and made in a sham proceeding in Court. The District Judge
has held that he conld do so, on the ground that the Court ouomf
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not to assist “a fraudulent combination” Sucha decree can,
-doubtless, be impeached by a stranger to it, when it prejudices a
_barty to a suit on the merits, as in the case of a judgment in. rem
which determines the status of one of the parties—a matter in
issue in the suit: Harrison v. Mayor of Southampton ; or, again,
by a purchaser for value where it is sought to use it as a shield to
& sham mortgage, or purchase of earlier date, as was held in Gopi
Wésudes Bhat v. Mdrkande Ndrdyan Bhat®. But the object of
2 suit brought under section 283 of the Code of Civil Procedure
(XIV of 1882) is simply to determine whether the property can
be taken in execution as belonging to the judgment-debtor. The
question, on the merits, is not affected by the deeree ; and to allow
the claimant to deny the plaintifi’s right to bring the suit, by
}mpeaehmg'the decree, which the latter is seeking fo execute
as collusive, would be, we fear, to add to the difficulties (already
very great) of judgment-creditors in enforcing their decrees,
by affording additional encouragement to collusive resistance by
judgment-debtors and third parties.

‘We must, therefore, reverse the decree, and send the case
back for trial on the other issues. ~ Costs of this appeal to follow
the result.

1 4 DeG. M., &. G., 137, @) L L. R., 3 Bom., 30,
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Befors Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood.

MAYA'SHANKAR, (oR1GINAL Praintirr), APpELLANT, 2. HARISHAN MR
AxD OrHERS, (0RIGINAL DEFENDANTS), RESPONDENTR¥

Jurisdiction—Caste question—Sutl for damages on account of withholding a cusfoinaiy
present from a member of a caste,

The plaintiff complained that on the occasion of the distribution of certain fune-
ral presents by the defendant’s father, in which, as 2 member of the caste, the
plaintiff was entitled to share, he had been omitted, and had received nothing,
He sued the defendants to recover damages for the injury to his character
and reputation caused by such omission.

+ Held, that there wasno legal right, in the plaintiff, to the funeral presents ; and
the slight, which the omission to give such presents to the plintif might imply,

* Second Appeal, No, 426 of 1884,
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