
six calendai’.montlia from this date, tlie sum of Bs. 46-14-0, being tliree-fom^is of IS86.
tlie sum of Es. 62-8-0 found by the Assistant Judge to be due on the mortgage, and NAro

be thereupon piit in possession of siib-Nos. 1 and 2 of Survey Field No. 38; H aei

,̂ and that, in default of such pajanent, the plaintiff be for ever foreclosed. His BhavE
claim to redeem £siib-Nos. 3 ,4 and 5 is rejected. The plaintiff to bear the costs V iih a m h a t .
of appeal in the Court below. Each party to bear his ovvn costs in the Court 
of first instance and in this Court.
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APPELLATE CIYIL,

Before Sir Charles Sargent, Kt., Chief Justice, and 3Ir, Jvsiice Birdicood.

G ULIBA'I, TTiDOV OF B A 'LM U K A N D , ( o b ig in a l  P m s T i F p ) ,  A p p e l l a n t ,  1885.
JAGAITNA'TH G ALV A N K A E , (omgiijal D e f e n d a n t ), E e s p o n b e n t  *

^ t r e e —ExecMion—Sidt to declare properiy 'liable to aUachncnt in execution o f  a
decree—Plea that tM decree teas collusive—Fraud—Ciinl Procedure CodG [A c tK IY
0/1882), See. 283.

A . obtained a money decree against B., .and, in exeeutiou, attached property m 
the posseKsion of C., who Saimed'to have piirpliased it for value f ro p B . previously 
to the date of the decree. The attachment waff 'Tjemoved on of C.
A. then brought a suit against C., under section 283 of the Code f>f Civil Procedure 
(Act X IV  of 1882), to have it declared that the property was liable to attachment 
and sale under the decree. C, contended that the decrecj sought to be executed, 
was a collusive one.

Mddt that 0. could not be allowed to impeach the decree between A . and B.

This was a second appeal from the decision of W . H. Crowe^
Judge of tlie district of Tliaiia, reversing tlie decree of Rav 
Balieb A. K. Xotliare^ Subordinate Judge of Dalmnu.

This suit was instituted by the plaintiff to hare it declared 
that certain property was liable to sale in execution of a money 
decree obtained against one Eamkrishna by the deceased 1ms- 
band of the plaintiff. The plaintiff alleged that Eamkrishna 
■was the owner of the property, and in possession.

The defendant contended,, amongst other things  ̂ that the 
decree was collusive; that in 1874,— that is, previously to the 
date of the decree^—Eamkrishna sold it to one Maliadev^ whose 
heir in 1878 sold it to the defendant, who was consequently in 
. possession as proprietor.

* Second Appeal, No. 641 of 1883.



1885. Both the lower Courts held the decree to be collusive, but 
Gulibai the Subordinate Judge was of opinion that the defendant could" 

Jaqankath not impeach it. He, therefore^ made a decree in favour of the ' 
Gawakkar. The District Judge held that the defendant coul’d

properly impeach the decree, on the ground of fraud and col
lusion, and reversed the decree of the Subordinate Judge, and 
rejected the plaintifi'’s claim.

The plaintiff appealed to the High Court.

Gokuidds Kdhdndds for the appellant:—It is not open to a 
third party to impugn a decree on the ground of fraud—- 
Ahnedhhoy EvMbhoy v. Vttlleehhoy Gdssumhhô /̂ '> and Pur- 
shottcm Vithal v. Purskottam Isivar '̂K So long as a suit is not 
brought to set aside the decree, it is a good one ;rand all that 
is open to the plaintiff is to establish the right of the judg- 
ment-c!ebtor—section 283 of Act X IY  of 1882. Only such de
fence can be taken in the suit as could Jiave been taken in 
the execution proceedings, in which the only quevStion would 
have been, whether the defendant was in possession in trust for 
the judgment-debtor. See section 280 of Act X IY  of 1882.

Mdhddev Ghinmdji Apie for the respondent;— The suit is not 
merely for execution of the decree obtained by the plaintiff’s 
husband. The execution matter was disposed of by the raising 
o! the attachment. The suit puts the defendant to proof of his 
title. The case of Ahnedhhoy Hubibhoy y. Vulleehhoy Gdsstan- 
hhoy shows that the .decree can be impeached by the defeii^ 
ant, who purchased long before the date of the decree. It is for 
the plaintiff to prove her title. If the plaintiff bases her title 
upon a fraudulent decree, her title fails.

Sargent, C. J. :—The question in this case is, whether the de
fendant to a suit brought by the attaching creditor under section 
283 of the Code of Civil Procedure (XIY of 1882) can resist the 
suitj at the outset, by impeaching the decree as a colourable one, 
and made in a sham proceeding in Court. The District Judge 
has held that he could do so, on the ground that the Court ougfef-
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not to assist fraudulent combination.” Such a decree can,
- doubtless/be impeaelied by a stranger to it, when it prejudices a Ctitmbai 
party to a suit on the merits, as in the case of a judgment in. fern Jagaknath 
wiiich determines the statvs of one of the parties— a matter in 
issue in the suit; Harrison v. Mayor of Southampton ; or, again, 
by a purchaser for value where it is sought to use it as a shield to 
a sham mortgage, or purchase o f earlier date, as was held in Gopi 
Wdsudev J^hat v. MarhandQ Ndrdymi But the object of
a suit brought under section 283 of the Code of Civil Procedure 
(X IV  of 1882) is simply to determine whether the property can 
be taken in execution as belonging to the judgment-debtor. The 
question, on the merits, is not affected by the decree; and to allow 
the claimant to deny the plaintiff’s right to bring the suit, by 

Ji|ipeaching®the decree, which the latter is seeking to execute 
as collusive, would be, we fear, to add to the difficulties (already 
very great) of judgment-creditors in enforcing their decrees, 
by affording additional encouragement to collusive resistance by 
judgment'debtors and third parties.

W e must, therefore, reverse the decree, and send the case 
back for trial on the other issues. Costs o£ this appeal to follow 
the result.

(i) 4 1)eG. M. &. a ,  137. (2) I. L. R., 3 Bom., 30.

A P P E L L A T E  C IV IL .

Before S ir  C h a rle s S a rg e n i, K t .,  C h ie f  J its t ice , and M r .  J m f ic e  B ird v jo o c t

M A YA'SH AH K AB , ( o r i g i n A t  PiAiKTirr), A p p e l l a n t ,  i>. HARISHAIiTKAR 1SS6.
ANB O t h e s s ,  (oE iG iN A ii D e p e n d a n i s ) ,  E e s p o k d s k t b . *  :

Junsdiciion— Caste question-—8uUfor damages on account o f  wUklmldmg a customm'y 
present from a memher o f  a caste^

The plaintiff complained that on the occasion of the distribntjon of certain fiitie- 
ral presents by the defendant’s father, in wliieh, as a member of the caste, the 
plaintiff was entitled to share, he had been omittedj and had received nothing.
He sued the defendants to recover damages for the injui^ to his character 
and reputation, caused by such omission.

'■ ifeW, that there was no legal right, in the plaintiff, to the funeral presents; and 
the slight, which the omission to give sueh presents to the plaintiff might Imply,

* Second Appeal, Ko. 426 of 1884^


