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parties, if there had been no memorandum at all on the promis-
sory note, there would have been a complete equitable mortgage.®
When we consider what the memorandum is, we find 1t is not’
the contract for the mortgage,—not the agreemerit to give=u~
mortgage for the Rs. 1,200, but nothing more than a statement,
by Woomédchurn Banerji, of the fact from which the agreement
isinferred. It is an admission by him that he had deposited the
deeds upon the advance of the money for which the promissory
note was given. Itis not by the memorandum that the Court
takes the agreement for the mortgage to be proved, but by the
deposit of the deeds, and this is no more than a piece of evidence
showing the fact of the deposit which might be proved by any
other evidence. The memorandum need not have been pro-
duced.” -

Following the law thus laid down, I must hold that the plz?x?
tiffs have failed to establish that they have an equitable mortgags
over the premises in question, and their, suit must, therefore,
be dismissed.

Costs to follow the event.
Attorneys for the plaintiffs :—Messrs. Tyabji and Diydbhds.

Attorneys for the second defendant :—Messis, Payne, Gilbert
and Saydnt,

APPELLATE CIVIL.

Before By, Jus tice Birdwood and Mr, Justice Jardine,
NA'RO HARI BHA'VE, prcr4seD, BY m1s Sov axp Hrir, ATMARA'M,
& Mivor, BY m1s Guarblax, MATA'DUJI SAKHA'RAM BHA'VE, anp

Aworrey, (Praxiwrs), Apperiawts, v. VITHALBHAT anp Oruzns,
(DEPENDANTS), RESPONDENTS.*

Mortgage—Redemption—Right of one of several joint morigagore to redeem the
whole estate—Partics to a redemption suit.

1. In the cage of joint-family property, which, though held in certain shares by

the several co-parceners, is mortgaged as a whole and redesmable upon payment

of the entirs sum, each and every one of the morfgagors has a right to redeem
the whole estate, seeking his contribution from the rest.

* Becond Appeal, No. 726 of 1883,
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2. The rulo is the same as regards any persons, other than the original mokt-
gagors, who have acquived any interest in the lands mortgaged by the operation
of law, or otherwise in privity of title.

3. Ina suit by one of the jeint tenants, or tenants-in-common, to redeem the
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whole estate, all persons in whom portions of the equity of redemption ate vested, VITHALBHAT,

must be made parties to the suit(l).

The plaintiffs sued to redeem a sixtecn-pies’ takshim of the Zhoti village of
Shirbe, which had been jointly mortgaged by Shankroji, the owner of one-half
share.ﬂoi.ﬂxg takshim, and Fabdji, the eldest of the fonr sons of Pratib, the
owaer of the rigm:\.ining half shave, The plaintiffs were the owners, by purchase
at two Conrt sales, of the equity of redemption of two out of the eight-pies’ share
belouging to Shankroji and of one-guarter of the eight-pies’ share belonging to
Pratdb. One of these sales was in execution of a decree against Rimji, the
eldest of the five sons of Shankroji, and the other in execution of a decree
against Hibdji, After the institution of the suib, the defendants purchased
privately the shares in the equity of redemption belonging to Bil4, the fifth son
gj}mkrwx, and to Siyé and Devji, two of the sons of Bib4, the fourth son of
Shankroji. Under these sales, they claimed fo be owners of a four-pies® share
in the talshim. Pending the appeal in the District Comrt, the defendants allowed

. Lakshman, the grandson of Pratib, to redeem a $wo-pies’ share, and Lakshman's
brother, Réghu, to redeem a®pie’s share.

Held, that ay the sixteen-ples’ tukshim of the Xhoii village, though held in
gertain shares by the original morgagors, was undivided family property, which
was mortgaged as a whole and for an entive sum, the plaintiffy, as owners by
ptirclmse of a part of the equity of redemption, had a right to redeem the whole
of the sixteen-pies’ takshim. And this right could not be affected by the conduct
of the defendants post litcm motam, cither by their purchase of a share in the
equity of redemption pending the suit, or by the partial redemption allowed by
them pending the appeal.

Held, also, that, though the plaintiffs had a right to redeem the whole estate, no
decree could be made to that effect until all the co-sharers, in whom the equity of
redemption was vested, had been joined as parties to this suit,

P

Held, also, that the defendants had no power to permit partial redemption, as
before partition none of the co-sharers could redeem any particular share,

SEcoND appeal from the decision of C. B. Izon, Distriet Judge

of Ratndgiri, amending the decree of Réo Siheb P. D. Gadgil,
Subordinate Judge of Sangmeshvar.

Two brothers, Shankroji and Pratdh, were the joint owners of
a sixteen-pies’ takshim of the kloti village of Shirbe. The follow-
ing table shows the different sharers in this fakshim ;—

O Fide 1. L. R., 12 Cale., 414, 423,
B 862—5
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Rémii Govind  Ravji Babi Bald Habajt A'tmaji Baji  Baviji
Sakhit
Sﬁylﬁ. De!(ji. Su.n!bhu. bahddu, Lakshman.  Righu, Ganu.

In 1831, Shankroji and HAb4ji, the eldest son of Pratéb, who
was then dead, mortgaged for Rs.492 the'whole of the sixteen-pies’
takshim tothedefendants. On the18th August, 1857,in execution of
a decree against Ramji, the eldest son of Shankroji, his right, title,
and interest inthe mortgaged takshim was purchased at a Court
sale by Narso Hari, the father of the minor plaintiff. On fae 30tk
July, 1886, the other plaintiff, Mahddji Sakhdram Bhdve, bough,
at a Court sale, Habhaji’s interest in the same takshim. The
plaintiffs claimed to be owners, by purchase of the equity of
redemption, of ten out of the sixteen-pies’ takshin, and sought by
their present suit to redeem the whole of the fakshim, After
the institution of the suit, the defendants purchased privately
the shares in the equity of redemption belonging to Bsld, the
fifth son of Shankroji, and to Sdy4 and Devji, the sons of B4b4,
the fourth son of Shankroji, Under these sales, they claimed
to be owners of a four-pies’ share in the fakshim. Pending the
appeal in the District Court, the defendants allowed Lakshman,

the grandson of Pratéb, to redeem a two-pies’ share, and hw
ther Réghu a pie share. '

The Court of first instance found that the plaintiffs were
owners of Shankroji’s eight-pies’ shave and HAbAji’s two-pies’
share, and decreed redemption of a ten-pies’ share of the takshim.
The lower Appellate Court held that, under the sale in execution
of the decree against Rawji, the plaintiffs had purchased only
Rémji's two-pies’ share, and thatthey were also owners of Hébdji’s
two-ples’ share, It allowed redemption of a nine-pies’ share,—
that is, of so much of the sixteen-pies’ tukslim as had not bcen
purchased by the defendants pending the suit, or allowed by
them to be redeemed pending the appeal.
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Yashvant: Vasudev Athlay for the appellants:—As owners of
a fragment of ths equity of redemption, the plaintiffs have a right
Lto redeem the whole estate, This right is not affected by the
defendants purchasing four-pies of the fakshin. That purchase was
subsequeni, to the suit, and, therefore does not destroy the unity
of the mortgage~Pandjirdv v. Nirofi®: see also Macpherson on
Mortgage (7th ed.), p. 839. It is unnecessary to cousider whe-
ther the plaintiffs are owners of a four or a ten-pies’ takshine.
The mortgage is indivisible. A mortgagor may claim in equity,
that he shall not pay the whole debt after the mortgagee has
himself broken the unity of the lien.

Shantérdm Ndrdyarn for the respondent :—Itis not an aceepted
doctrine that a purchaser of a portion of mortgaged property can,
asef vight, rédeem the whole property. Where the mortgagee
purchases a part of the equity of redemption, the unity of the
mortgage lien is broken, and the purchasers of other portions of
the equity of redemption are entitled to redeem only their por-
tions on payment of a proportionate share of the debt. The
condition of the property at the time of redemption must be
taken into account. The plaintiff has no right to redeem the whole,
Itis the right of the mortgagee to be redeemed piecemeal—
Nawdb Azimat AUl Khan v. Jowdhir Sing® : see also Macpher-
son on Mortgage, pp. 344, 446, (7th ed.) The Privy Council ease
is followed in Chunder Nath Mullick v. Nilakant Banerjee® by the
Caleutta High Court—DBekon Singh v. Bdboo Deen Dayal Lall®.
“The doctrine of lis pendens does not apply to this case. The plain-
tiff does not sue to declare the defendants’ purchase invalid, but
merely to postpone it. Cites Asansdb Ravuthan v, Vimana Rau®

Yashwant Visudev Athlay, in veply, referred to Sakhdrdm
Ndrdayan v. Gopdl Lakshman®, Alikhin Ddudkhdn v. Maho-
medlhdn Samsherkhdn®, and Rdgho Ndrdyan v, Devsdvont®,

Birpwoop, J.:—The plaintiffs sued to redeem a sixteen-pies’
takshim (share) of the khoti village of Shirbe, which had been

{1) Printed Judgments for 1881, p. 67. 8) Printed - Judgments for 1883,

%) 13 Moors 1, A, 404, 415, 416, p 5.

® 1 1. R., 8 Cale,, 690, 699, (") Printed  Judgments  File fox
“7t4) 24 Cale. W. R. Civ, Rul,, 47. 1881, p. 319,

&)L L, B.; 2 Mad,, 223, ® 2 Morris 8. D. A., 255,
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1886, Jomt]y mortgaged by Shankroji, the owner of one-kalf share of
Nino the takshim, and Hébdji, the eldest of the four sons of Pmtab,i
éf{‘f\lh the owner of the remaining half share, The pla,lgtlﬁs clanned"A
SR be owners, by purchase at two Court sales, of the equify ot

) redemption of the eight-pies’ share belonging to Shankroji and

of one quarter of the eight-pies’ share belonging to Pratib. One

of these sales was in execution of a decree against Rdmji, the

eldest of the five sons of Shankroji, and the other'in execution

of a decree against Héb4ji. After the institution of the suit,

the defendants purchased privately the shares in the equity of rve-

demption belonging to B4l4, the fifth son of Shankroji, and to S&yd

and Devii, two of the sons of Babd, the fourth son of Shankroji.

Under these sales, they claimed to be owners of a four-pies’

share in the takshim. Pending the appeal in the District Court,
the defendants allowed Lakshman, son of A’tm4ji and grandson™

of Pratéb, to redeem a two-pies’ share, and Lakshman’s brother

Réghu to redeem a pie share.

The Subordinate Judge allowed the plaintiffs to redcem a ten-
ples’ share of the takshim. He held them to be owners of Shan-
kroji’s eight-pies’ shave and Habdji’s two-pies’ share.

The District Judge held that, under the sale in exceution of
the decrec against T'dmji Shankroji, the plaintiffs acquirved only
Rémji's two-pies’ skare. He held, also, that they were owners of
Habijt's two-pies’ share. He allowed redemption of a nine-pmé
share,—that is, of so much of the sixteen-pies’ takshim as had not
heen purchased by the defendants perdmﬂ the suit, or a,lluwetlfbyl
them to be vedeemed pending the appeal.

It has heen contended, on behalf of the plaintiffs in this Comﬁ
that, as owners of a part of the equity of redemption, they were
entitled to redeem the whole of the mortgaged estate, and to seek
contribution from the other sharers, including the defendants,
who had purchased shares, and that their right so to redeem
could not be affected by the defendants’ purchase pending the
$uit, or the partial redemption permitted pending the appeal
Fm the defendants, it is contended that the indivisible chalaater
of the mortgage has been destroyed by such purchase and parhm .
redemption ; and the decision of the Privy Council in Newdd
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Awzimut Al Khdn v. Jowdhir Sing® is relied on as sho“mg
that the plamtlEFs are entlﬂed only to redeem the share of the
taka]zam ‘purchased by them on payment of a proportionate part
‘of the 1u01toa0e debt. That case must, however, be distin-
guished from the present, inasmuch as the purchasers of the
equity of redemption in that case were appavently owners,
not of undivided shares of the mortgage property, (as in the
present casg), but of distinet parcels which had been separately
put up for sale by the Court. The plaintiffs purchased one of
the mortgaged v1llane9, and the mortgagee purchased other
villages, Certain definite portions of the mortgage-debt seem to
have been chargeable on each of the parcels which were sold.
Their Lordships held that the mortgagee was entitled to retain
Ppos /s,essmn ofethe villages purchased by him, as against the plain-
“tifls, if desirous of doing so, and that the right of the plaintiffs
was, in that case, ““limited to the redemption and recovery of
their village of Hossginpore upon payment of so much of the
sum deposited in Court as represented the portion of the morte
gage-debt chargeable on that village.” The case was referred
to and considered in Sakhdrdm Ndardyan v. Gopdl Lakshman®,
in which Sargent, C. J., and Kemball, J., said:_ * The ground
of that decision we apprehend to be that the plaintiffs were
only the owners of a distinet village comprised in the pro-
perty mortgaged, and not sharers in the whole of such pro-
perty.” It was not, therefore, the intention of the Privy Council
.to set aside the ordinary rule, that one of several tenants-in-
common may redeem the whole estate. That rule had, indeed,
no application to the particular circumstances of the case. Tn
the present case, the present owners of the equity of redemption
are tenants-in-common. The mortgage was for an entire sum;
and the property, though held in certain shares by the original
joint tenants, was mortgaged, as in Norender Nerdin v. Dwdrlid
Ldl®, as a whole, and was “ redeemable only upon payment of.
the entire sum. Each and every one of the mortgagors Was'_
interested in payment of that money and the redemption of the
estate, and each and every one of them had a right, by payment

(1) 18 Moo. I A., 404, ) Seeinfra, p’ 656,
@ L R,5L A, 18
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of the money, to redeem the estate, seeking his contribution
from the others "—Norender Ndrdin v. Dwirka Lal®. And the'
rule is the same as regards any persons, other than the ormmal
mortgagors, “ who have acquired any interest in the lands riioré-
gaged by operation of law, or otherwise, in privity of title ;” for,
as explained in section 1028 of Story’s Equity Jurisprudence,
“ Such persons have a clear right to disengage the property from
all encumbrances, in order to make their own claims beneficial
or available, * * % When any such person does so redcem,
he or she hecomes substituted to the rights and interests of the
original mortgagee in the land, as in the civil law.” In Rdgho
Nérdyen v, Devsivand®, a Full Court decided that, when the mort-
gage of an estate has been executed by several proprietors, an
action by one proprietor for his share would not lie, and that
the action to recover the whole was good. In Alikhdn Ddud-
khdn v. Mahomedkhdn Samsherkhdn®, the defendant mortgagee
had become the owner, by inheritance, of the fourth share in
the mortagaged property helonging to one of the mortgagors;
and Melvill and Kemball, JJ., awarded redemption of only
three-fourths of the property; but, in that case, the deceased
mortgagor’s fourth share, to which the defendant had succeed-
ed, had actually been separvated by a decree from the rest of
the’ property ; and, under the circumstances, the Court thought
that “the defendant should mnot be compelled to surrender
Déndkhan’s fourth share.” Butin the present case, though the
defendants have, appa,rmtly, acquired a four-pies’ share in the,
mortgaged takshim, it is_an undivided share, which can only’ be
reduced to separate enjoyment on a general partition among the
plaintiffs and the other sharers who have not yet been joined

as parties and the defendants themselves in their character as
purchasers,

The principle on which partial redemption was allowed
in Alithin Diudkhdn v. Mahomadkhin Semsherkhdn® does
not, therefore, apply to the present case. In Marakar Akath
Kondarakayil Mamu v. Punjapatath Kuttu®, the fifth defendant,

O L.R,5L A, 2.

@ See infra, p. 658.
) 2 Morris 8. D, A., 255 va £° infre, p. o8

® L L R., 6 Mad., 61.
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who was an assignee of a mortgagee, had acquired by pur-
*chase a share in the equity of redemption. The Madras High
3Court held that he could not be required to surrender pos-
“session of the whole of the mortgaged property against his
consent until the plamtlt’f had, “by a proper suit for partition,
ascertained definitely to what shares he and the ifth defendant
were respectively entitled.” The Court, therefore, refused a
decree for redemption of the whole; and, at the same time,
held that ‘a decree for a redemption of a portion was equally
impossible, for “that would be to convert the suit into a suit
for partition, which, without the consent of all the parties, could
not be permitted.”

We think, for the reasons we have already given, that a decree
iowle redeneption of a portion of the mortgaged property cannob
“fightly be made in the present case. At the same time, as the
plaintiffs were clearly entitled, at the time when the suit was in-
stituted, to redeem the whole, that right ought not to be affected by
the conduct of the defendants post litem motam, Whether, if the
defendants had purchased a share in the equity of redemption
before the institution of the suit, we should have followed the
Madras ruling, it is, of course, unnecessary for us to say. But
as, when sued, the defendants enjoyed the property only in their
character as morbgagees, they were clearly not entitled to resist
the plaintiffs’ elaim ; and by, theveafter, purchasing a share in
the equity of redemption, they cannot force the plaintiffs to “a

proper suit for partition” Asto the partial redemption per-
mifted by them to Lakshman and Réghu, it is, perhaps, sufficient
to say that, if that transaction be not subject to the decree to
he made in this case, that would only be so because it was one
which the defendants had no power at all to permit; for, before
pattition, none of the co-sharers could redeem any particular
share—Gan Sdvant Bdl Sdvant v. Niviyan Dhond Sdvani®,
And any payment made to the defendants by Lakshman
and Réghu must be credited in the mortgage account to the
sharers generally, and cannob rightly be credited to those two
co-sharers only. We are of opinion, therefore, that, in the cir-
~éumstances of the present case, the plaintiffs are entitled to

M L L. R., 7 Bom., 467,
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153.  yedeem the whole estate. But we do not make a decree to that

Niro effect, because all the persons, in whom portions of the equity-

I%;Iigi of redemption are vested, have not been made parties to the’
suit, as they ought to have been®. The plaintiffy sue alome:”
They do not profess to sue in any representative character,—
either as representing a joint family or a joint tenancy. Whether,
if they professed soto represent other co-sharers in the equity
of redemption, it would be necessary, under the present Code of
Civil Procedure, to join those sharers, we are not called upon to
decide. But, suing for themselves only, as they are entitled to
do, they must, nevertheless, follow the ordinary rule, and join
all co-sharers in the suit. If any such persons will not join
them in redeeming, they must be made defendants.

7.
VITHALBUAT,

As those persons have not yet been joined, werdo not deal
with any of the other questions raised in this case, »iz, as to~
whether the mortgage included the %hoti khdsgi land, and as to
the interest to be awarded on the mortgage-debt, and as to the
extent of the plaintiffs’ interest in the equity of redemption.

These questions feally arise as between all the parties inter-
ested, and must be decided after the suit has been properly con-
stituted as to parties.

We reverse the decrees of the Courts below, and remand the
case for refrial after the necessary parties have been joined.
Costs to follow the final decision.

Decree veversed and case remanded,
~
() See Macphersow’s Law of Mortgage in British India, (7th ed.,) p, 344”

v Norr.—The following is a report of Regular Appeal No. 69 of 1881, referred
to in the above judgment. The case was heard on the 15th Tebrnary, 1883, by
Sargent, C. J., and Kemball, J. : see Printed Judgments for 1883, p. 51 :—

SAKHARAM NARA'YAN » GOPA'L LAKSHUMAN.

The plaintiff Sakhdirdm sued to redeem the village of G olwin, which, he alleged,
was mortgaged by his ancestor to the defendants’ ancestor by a bond dated 23rd
December, 1817, for Rs. 769-3-8, repayable within ten yeavs. The defendants
answered (inter alic) that not only the plaintiff's ancestor, but he and the other
proprietors of the village, seven in all, had mortgaged the village ; that a portion of
the village, consisting of thyee thiluns, had been sold to the mortgagees byb the
descendants of some of the original mortgagors; and that the plaintiff was not™
entitled to redeem the whole village, The First Class Subordinate Judge of
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Ratnigiri found that the village had been jointly mortgaged by seven persons', of
»swhom plaintiff’s ancestor was one, and that the mortgagees had purchased thres
aﬁa.il:ans in the village. He held that the plaintiff, as owner of a part of the equity
_of redemption, was only entitled -to redeem his share. From this decision the

pl;.iliﬁiﬁ' appealed to the High Court.

Sarcext, €, J. :—The Subordinate Judge has decided that the plaintiff can
only redeem his share in the village, on the authority of a decision of the High
Court of Allahabad—Kuray Mal v, Puran Mk}, In that case a mortgage had
been executed by three joint proprietors of an estate. Subsequently, the share
of one of the mortgagors was purchased by the plaintiff, and the shave of another
by the mortgagee himself. Under those circwmstances, the Court held, on the
aunthority of the decision of the Privy Council in Nawabh dsimut Ali Ehin v.
Jowahir Sing(?), that the pl&'m%iﬁ’ could only redeem his own share, In thelattep
case, sixteen mauzes had been mortgaged by their owner to the appellant, Subse.
quently, the estate was sold in parcels, one of the villages {mauze Hosseinpore)
being purchased by the plaintiffs. Two other villages, Jilpore and Rukuanpore,
and the one-fouréh share in village Chundériwere purchased by other persons, The
~appellant, the morigagee, purchased twelve other villages, and also three-fourth
share of village Chunddri. The plaintiffs sought bytheir plaint to redeem the village
purchased by themselves, as well as those purchased by the other persons, except
the mortgagee, and their Lowdships held ¢ that the appellant, if desirons of retains
ing possession of these villages as mortgagee, was entitled to do so against the
plaintiffs, whose vight, in that case, they said, was limited to the redemption and
Tecovery of their village of Hosseinpore upon payment of so much of the sam de-
posited in Court as represented the portion of the mortgage-debt chargeable on
that village,” The ground of that decision, we apprehend to be that the plaintiffs
were only the owners of & distinet village comprised in the property mortgaged,
and not sharers in the whole of such property. In the case, however, before the
Court of Allahabad, the owners of the equity of redemption were tenants-in-coms-
mon, and, except as to the share purchased by the morbgages, there would appear
to have been no reason for departing from the ordinary rule, that oneof several
- stenants-in-common may redeem the whole, as was practically decided, under simix
lar cireumstances, in the case to which cur attention has been drawn, by Aelvill
and Kemball, JJ., (d&ikhdn Ddudbhdn v, Mahamadblin Samsherkhdn)®). ~ No
issue, however, having been franied which raised the question as to the relation
in which the original mortgagors stood to one another, and there being, conse-
quently, no materials on the record to enable us to deterrnine it, it ‘will be neces.’
sary to send the cage back for the Subordinate Judge to take evidence, and record
a finding on the following issue s
4 Was the mortgage (exhibit 62} one by persons who were tenants-in.common
holding undivided shaves in the mortgaged villags, or persons who were holders
of distinct portions of such village 2”7
And to send the finding up to this Court.

(1) I. L. B., 2 AlL, 505, (2) 13 Mcore's Inl, Apps,, 40,

(3) Printed Judgiments for 1861, p. 319,
» 8626
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The following is a report of Second Appeal No, 234 of 1881, also veferred to in
the above judgment., The appeal was heard by Melvill and Kemball, JJ:, on -
5th December 1881 : see Printed Judgments for 1881, p. 319 :— ‘

ATIRHAN DA'UDKHA'N, (Drrespant No. 2), APPrLLANT, v MAHAMAD.-
REAN SAMSHERKHA'N DESHMUKIL, (PramxTirr), BESCONDENT,

The plaintiff, Mahamadkhén Samsherkhin, sued to redeem Survey No. 88
(consisting of sub-Nos. 1, 2, 8, 4, 5,) in the ot villageof Nnadgam. He alleged
that it belonged to Bivakhin Sarjidkhin and Hasankhan Salabatkhén, who had
morkgaged it, forty years before, to thefather of Tbrdhimkhdn Mznhormed, defend.
ant No. 1 ; that on 28th June, 1873, he (plaintiff) purchased Hasankhdn’s 4 annay’
share in the whole village ; and that from time to time he offered defendant No, 1
vepayment of the morigage-debt, which was refusel. Defendant No, 1 answered
that Bfivakhdin’s share had been sold in execution of a decree and bought by
defendant No, 2, Alikhin Diudkhdin, and that the whole of the Survey No, 38
had been redeemed from him by Alikhéin Ddudkhén,

Defendant No. 2,Alikhdn Dandkhan, replied that the landin dispufie wag originally
the joint property of Bavikhin, Hasankhdn, and his father Ddudkhdn ; that, in
execution of a decree for partition of theland in dispute,sub-No.1fell to the shave of
Bavikhin, sub-No. 2 to that of Hasankhdn, and sub-Nos, 3, 4, 5, to Ddudlchdn ;
that he (defendant No. 2) had purchased Bavakhdn's injerest in sub-No.1 at a Court
sale, and had redeemed defendant No: s mortgage by paying him Rs, 57. He, there-
fore, disputed the plaintifis tight to redeem the whole or any pavb of the land in suit,

The Coart of first instance found that the land in dispute had been partitioned
among the co-sharers, as alleged by defendant No, 2, and awarded the plaintiff’s
claim as to sub-No. 2 only, and rejected the rest of the claim,

The lower Appellate Court amended the decree of the fivst Court, by declaring
that the plaintiff, as owner of part of the equity of redemption, was entitled to

redeem the whole of the land in dispute. Therenpon the defendant No. 2 appealed
o the High Court,

Merviir, J. :—The general rule, no doubt, is that one of several owners of the .
equity of redemption has a vight to redeem the whele of the mortgaged proparty.
But, in the present case, the defendant, Alikhin, has become, by iuheritaﬁée, the
owner of Daudkhdn’s fourth sharve in the mortgaged property, and there has been
a decree by which Diudkhin's fourth share has been separated from the rest of
the property. Under these circumstances, we think that the defendant should
not be compelled to surrender Daudkhdn's fourth share, The remaining three-
fourths of the property he must surrender to the plaintiff on payment of three-
fourths of the amount due under the mortgage. It is true that the defendant
claims to be purchaser of Bivd's one-half share of the property ; but the Assist-
ant Judge has found that the purchase is not proved, and, therefore, in respect
of this moiety, the defendant must he considered as being in possession solely as
mortgagee ; and, as mortgagee, he cannot resist the Plaintif’s right to redéem.

He must swrrender Bivd’s molety ; and if he lias any claim to it as pur Lhase\\,

he must establish such claim by separate suit. We amend the decree of the

Assisiant Judge, and decree that plaintiff do pay to the defendant, Alikhdn, within
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six calendar,months from this date, the sum of Rs. 46-14-0, being three-fom!ths of
the sum of Rs. 62-8-0 found by the Assistant Judge to be due on the mortgage, and
be thereupon put in possession of sub-Nos. 1 and € of Survey Tield No. 38;
_and that, in default of such payment, the plaintiff be for ever foreclosed. His

claim to redeem sub-Nos. 3,4and 5 is rejected, The plaintiff to bear the costs
of appeal in the Court below, Tach party to bear his own costs in the Court

of first instance and in this Conrt.

APPELLATE CIVIL.

R

Before Sir Chawles Savgent, Kt., Chief Justice, and My, Justice Birdwood.
GULIBA'T, winow or BA'LMUKAXD, (or161vaL PrLAINTIFYF), APFELLANT,
v. JAGANNATH GALVANKAR, (orterxst Drrexpant), RESPoNDENT,®

Decrec—Erec®ion—Suit to declare property liable to aituchment in execution of o

decree—Plew that the deciee was collusive— Fraud—Civil Procedure Code (det XIV

of 1882), See, 283. )

A. obtained a money decree against B., and, in execution, attached property in
the possession of €., who c‘lailpecl'to"have purchased it for value from B. previously
to the date of the decrse. The attachment wag remmoved on the motion of C.
A. then brought a suit against C., under section 283 of the C'ode of Civil Procedure
(Act XIV of 1882), to have it declared that the property was Hable to attachment
and sale under the decree, C. contended that the decree, sought to be exeented,
was a collusive one.

Held, that ., conld not he allowed to impeach the decree hetween A. and B.

Tais was a second appeal from the decision of W. H. Crowe,
Judge of the district of Théma, reversing the decree of Rdv
Saheb A. K. Kothdre, Subordinate Judge of Dihdnu.

This suit was instituted by the plaintift to have it declsved
that certain property was liable to sale in execution of a money
decree obtained against one Rdmkrishna by the deceased hus-
band of the plaintiff. The plaintiff alleged that Ramkrishna
was the owner of the property, and in possession.

The defendant contended, amongst other things, that the
decree was collusive; that in 1874,—that is, previously to the
date of the deeree, —Ramkrishna sold it to one Mihddev, whose
heir in 1878 sold it to the defendant, who was consequently in
possession as proprietor.

* Second Appeal, No. 641 of 1883,
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