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defeﬁﬂant, the plaintiff was under an obligation to displace that
order by suit instituted within a year.

We must, therefore, confirm the decree, with costs on appel-

lant.
Decree confirmed,

FULL BENCH.

Before Mr. Justice West, M. Justice Nandabhdi Haridés, and
Mr. Justice Birdwood.

VITHAL KRISHNA, (0r16INAL PLAINTIFF), APPLICANT, v, BA'LKRISHNA
JANA'RDAN axp OTHERS, (ORIGINAL ]5'EFENDANTS), OPPONENTS.*
Stamp—Court Fees Act VII of 1870, Sees. 6 and 12, and Schedule IT, Art, 173=-

Valuation by Subordinate Court — Power of High Court to vevise it under extra-

ordinary jurisdiction—Practice— Civil Procedure Code (Act XIV of 1882), Sec.

622, and Reg. II of 1827, Sec. 5—Suit o re-establish izé(lgme%t-debtm"s right to

property on removal of attachment. “

A decision by a Subordinate Court on a question of valuation, determining the
amount; of’a Court fee, is, notwithstanding its declared finality, subject to revision
by the High Court under section 622 of the CivilProcedure Code (Act XIV of
1852) and section 5 of Regulation IT of 1827.

Where, on the removal of an attachment at the instance of a third party, the
judgment-creditor brought a suit to establish the right of his judgment-debtor
to the property from which the attachment had been removed, and to get the sum-
mary order to remove the attachment set aside,

Held, that the proper stamp on a plaint of that kind was Rs. 10 under
section 6 and Schedule IT, article 174 of the Court Fees Act VII of 1870

Tr1s was a reference to a Full Bench by the Division Bench.
consisting of Mx. Justice Nandbhdi Haridds and Siy W. Wedder-
burn, Justice.

“UMTesu UL tu.

The reference was a3 follovws (—

“Regard being had o section 12 of Act VII of 1870, if a
District Judge deternNyes what stamp duty ought to be paid on
an appeal presented te ¢im, ecan the High Court, as a Court of
appeal or revision, in'a case where his decision is not to the
detriment of the revenue; alter such decision, on the ground that
he misconceived the nature of the suit, or on any other ground #’

Ghanasham N zlkcmih Nddkarni for the applicant ~—An
exroneous decision by a %“]-Hodm'mte Court on a question of Coiirt

* Extraovdinary ikpphcatmn, No. 211 of 1884,
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fees is liable to be set aside by the High Court. Section € of
the Court Fees Act VII of 1870 no doubt gives finality to such
decision, but such a finality is only in respect of proper valuation
“determined by the lower Court. Where the nature of the suit is
in question, an erroneous decision by the lower Court is appeal-
able. An order of a Court rejecting a suit under section 54,
clause (8), of the Civil Procedure Code (Act XIV of 1882) having
the force of adecree, as defined by section 2 of that Code, is appeal-
able under section 540. As a final order under the Court Fees
Act the decision may not be appealable, but when it forms part
of other matters it becomes a decree, and, as such, appealable-—
Ajoodhya Pershdd v. Gungd Pershdad( . All the High Courts
are of opinion that an erroneous decision by a lower Cour$
as te.the natifre of the suit is liable to revision by the High
“Court : see Annamali Ohetti v. Olocte ; Chunia v. Ramdial®. The
Bombay cases agamsb me are Ndrdyan Mddhavrdy Na‘b]u v. The
Obllector of Thina "4 Manphar Ganeshv. Bdwd Rdmdds®* fOf these
the first two were before the Civil Procedure Code of 1877 came
into force, and had to be reconciled with section 36 of the Code of
1859, the Court Fees Act being a later enactment. An order
passed under section 54 rejecting a plaint for insufficiency of
stamp having the force of a decree as defined in section 2, hag
been held appealable, Section 540 of the Civil Procedure Code
(Act XIV of 1882) gives an appeal from such orders. As to the
last case, the question was not considered. Even supposing that
=there is no appeal from the order of the lower Court dismissing a
suit on the point of Jourt Fees, this is a fit case for the exercise of
the extraordinary jurisdiction of the High Court under section 622
of the Civil Procedure Code. Under similar circumstances this
Court has exercised that jurisdiction— Yeshvant Pdndurang v,
Anant Péndurang® The Madras High Court has done so in the
case of Annamali Ohetti v. Cloete™. The object of the applicant’s
suit was to obtain a declaration that the property of the judgment-
debtorwas liable to be attached, and, as such, was properly stamp-
ed with a ten-rupee stamp—Dhondo Sakhdrim v. Govind Bdbagi®,

¥ 1. 1. R., 6 Cale., 249, ® 1. L. R. 2 Bom., 219,
“® 1, L. R., ¢ Mad., 204. (8) Printed Judgments for 1884, p.80,
® I T.R., 1 AlL, 360. ™M 1.L. R., 4 Mad., 204,

® L L, R, 2 Bom.,, 145, ® I L. R, 9 Bom,, 20,
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 Saddshiv Yeshvant v. Atmdrdm® ; Gulziri Mal v.” Jadam Rdi®;

Ostoshe v. Haridas® ; Amarndth v. Lachmi Ndrdin®,

Qanesh, Rimchandre Kirloskar, contra i—A general law does”
not affect a specific earlier law—Maxwell on Statutes, p. 212.
Though the new Civil Procedure Code may give an appeal from
an order by a lower Court on the insufficiency of a stamp, section
12 of the Court Fees Act VII of 1870 expressly baxs an appeal.”
It does not make any distinction between the nature of a suit
for the purposes of valuation and valuation otherwise, but with-
out exception makes all decisions in reference to valuation final,
The question, whether a suit requires a fixed duty or ad valorem,
is all the same relating to valuation. The case of Ndrdydn
Mddhavrdo Ndik v. The Collector of Thina™ has~been followed
throughout in the later decisions of this Court, and should also"
be followed in this case.

The judgment of the Full Bench was dclivered by

WesT, J. :—In the present case, Vithal Krishna sued to establish
the right of his judgment-debtor to certain property and the
liability of that property to attachment in execution of Vithal's
decree. A third party had got the attachment placed by Vithal
on the property removed, and the object of the suit was to ve-
establish the right thus provisionally contradicted.

It has on several occasions been held by this Court, as well as:
by the other High Courts, that the proper stamp on a plainf.ef*
this kind, seeking to establish a title prejudiced by the peceeed-
ings in an execution, by getting the summary order for or against
the attachment set aside, is of the ﬁked amount of Rs 10,
under section 6 and Schedule IT, article 171 of the Court Fees
Act, VII of 1870. In the case of Saddshiv Yeshvant v. Atmde
rdm Sakhdram® the Court of first instance and of first appeal
had rejected such a plaint, on the ground that, instead of the
stamp of Rs. 10, which it actually hore, it ought to have borne
one proportionate to the valuation of the plaintiff’s claim ;

M 1. L.R., ¢ Bom., note, p. 535. ® 1. L.R, 3 AllL, 131,

‘@ L L. R, 2 AlLL, 62, ® L L. R., 2 Bom,, 145,
® 1. L R., 2 AlL, 869, © I L, R, 4 Bom,, 535,
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byt this Court reversed the decisions of the Courts helow, and
remanded the cause for decision on the merits. In Pdrrativ.
ALisansing® it was held that, although the person complaining
of a wrongful attachment of his property should add to his
complaint a prayer for an award of possession, still the Couxt
fee to be exacted from him would not thus be increased in amount.
It would be Rs. 10, and no more. This decision was approved
and followed*in Dhondo Sakhdrdm v. Govind Babiji®, Attach-
ment, we may observe, does not of itself constitute dispossession
of immoveable property ; «it is effected by a prohibition against
disposal on an assumption of a right, which being disproved, the
attachment ought at once to fall as unfounded. Ou the other
hand, should an attachment be refused or removed, on the ground
of the absence 0f an interest of the judgment-debtor, it should
Forthwith be allowed and restored when that interest is estah-
lished by a suit. In neither case, however, is the possession
directly affected, nor consequently can the fiscal rules applicable
to suits for possession bear on the suit to establish a title sup-
porting or repelling the attachment.

In the cases just referved to, this Court, on second appeal,
reversed the decisions of the lower Courts as to the proper Cowrt
fee, notwithstanding the provision in section 12 of the Court
Fees Act, VIT of 1870, which says that ““every question relating
to valuation for the purpose of determining the amount of any
fee...... shall be decided by the Court in which such plaint or
“memorandum {of appeal)... is filed, and such decision shall be
final betweernr the-parties to the suit,”” though as elanse II con-
tinues, not final as against the fise, where a too small fee has
heen accepted. In Govindds v. Ddyiblei® the Distriet Judge
had rejected a plaint® falling under section 7, article (f) of the
Act, because the plaintiff had not valued his suit at more than
Rs. 10,000, which, the Judge thought, was the minimum valuation

that could properly be assigned to it. His decision was reversed]
by this Court on the ground that the plaintiff was at liberty to}
fix the amount at which he valued the relief sought as he would,§

>°(0) Printed Judgments for 1881, p. 121. @ 1L R. 9 Bom, 20,

@ L L. R., 9 Bom,, 22,
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» subject to the provision of section 11 of the Act, which would

prevent execution for a larger sum without the paymentcf a
supplemental fee. Here there was undoubtedly “a question_
relating to valuation for the purpose of determining the amount

be more than Rs, 10,000. DBut, then, he had implicity decided
two other questions, and had decided them wrongly—(1) that it
was his duty to undertake a valuation, and (2) thal; finding the
stamp insufficient according to the valuation he arrived at, he
was bound to reject the plaint. Section 54 of the Code of Civil
Procedure requires a certain time to be given to a plaintiff to
supplement the Court fee. An appeal against the wrong rejec-
tion of the plaint lay under sections 2 and 540 of the Code,
and the plaintiff was necessarily allowed the exercise of a dig-
cretion of which the order of the District Court had deprived
him. ‘

Whether, in any case in which a Court of first instance has
exacted oo lar ge or too small a fee by bringing the suit W1thm

doubttul pomt thfm the one we have thst consxdeled There
are undoubtedly several decisions of the other High Courts
which suppuﬁhihe afﬁlnmtlv The case of Annamali Chetti v.
Cloete ® was mueh dwelt on in argument, and that seems to
show that, in the opinion of the High Court of Madras, a deter-

mination of value, through assigning a suit to one or an

T
class, is open to appeal, ableast as to the—correctress™ of the
asexonmcnt Yet where there 1ea,lly is a valuatlon to be made by

1oport10nal fee, it
seerms 11111)05>1b1c t0 5ay thab hls 1easoned choice amongst the

several categories of suits is not as essential an element of his
valuation as the subsequent arithmetical computation by which
it is completed. Where e the Judge can enter on a valuation af
all, the determination oE the one factor as mueh as of the other
must it seems, be a © questmn 1elatmo to valuation ;” zmd,\ as
such a question, closed as between the parties by the Judge's

M L L. R., ¢ Mad., 204,
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decision. It is plainly quite different from a question of valua-

615

1886.

tion, or an element of such a guestion, quite gratuitously entered
on, eithg?&acause the fee is fixed, or becaT¥t it rests in the discre-
tion of the plaintiff.

The cases of Saddshiv Yeshvant v. A'tmdram and the others,
in which this Court has exercised its appellate powers to correct

an undue exaction of a valuation fee (or the attempt at such an *
N ) 3 .
exaction) where there was no valuation for the Judge to make,

may properly be referred, we think, to the broad principle we
have just indicated. In the case of Ndrdyan Mdadhavrav Niéikv.
The Collector of Thina @ this Court was not of opinion that
though the suit was subject to a fixed fee, yet the imposition of
a valuation fge by the District Judge was conclusive, It thought
oiﬂy that where a valuation had to be made, and the Judge made
it, his decision was final. There was not in the plaint any val-
nation of the relief, according to section 6 of the Court Fees
Act, covered by a stantp of proportional value. The High Court
went into the appeal so far as to ascertain that more than g
declaratory decree was sought, and, having arrived at that point,
accepted the District Court’s decision of the question of valua-
tion as final, and rejected the appeal.

In the case of Manochar Ganesh v. Biwd Rémcharandds @
which followed very soon after the one we have just discussed,
it is evident that the Court thought that more than a declara-
- tory decree was sought, or ought to be sought, in the suit. This
may account for a slightly incautious treatment of the provi-
sions of seetion 12 of the Court Fees Act. The learned Chief
Justice strongly inclined, it is plain, to the view that, had the
plaintiff relied on the principle of optional valuation, he would,
at any rate, have had right on his side; but it is equally plain
that he thought the plaintiff wrong in contending that his
sole and sufficient aim was a declaration of right. If we add this
to the express words of the judgment, the case becomes one in
which the Court bolding that there was a question relating to
valuation finally decided, dismissed an appeal grounded only cn

M I L. R, 2 Bom, 145, ® 1 L, R., 2 Bom,, 219,
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an assertion that the suit was one for a declaration merely, and
subject only to a fixed fee of Rs. 10. ..

In the recent case of Bdt Anope v. Mulchand Girdhar® the~
Subordinate Judge thought that the suit, as one for a mere
declagation, was inadmissible under section 42 of the Specifie
Relief Act. The plaint bore a stamp of Rs. 10, and the Sub-
ordinate Judge rejected ib without calling on the plaiptiff to pay
a supplemental fee. In appeal, this Court held that the Sub-
ordinate Judge had been right as to the character of the suit, bhut
it allowed the plaintiff to amend her plaint, and present it again.
As the vejection of the plaint was thus upheld on a ground
independent of the question of the Court fee, the observations on
that subject referring to the cases of Ndrdyan Mdidhavrdv Niik
v. The Collector of Thdna® and Manohar Ganesh v. Bdwd Rdm
charandds@® may be regarded as not necessary to the decision, and
as having been introduced merely or chiefly in order to point
out to the Subordinate Judge, that, before’ rejecting a plaint for
a defective stamp, he should have given an opportunity of sup-
plementing it.

It seems most consistent with the general practice of this
Court, and nob 111801]51:bb11f1 with any ot its decisions, Whm
an(ﬂ} sed, that on the question of Whethm or not any particular
smt it was one %dml_‘?{ﬁm“ of valuah%y the J udn an appeal hes
qnamst his decision ; but that once 16 is fouml th&t a v(ﬂuatlon
“nade by him was within his proper functions, his decision ang,
the several essential elements of it are conclusive as betwéen
the parties, and not subject to examination in appeal. A decision
by a Subordinate Court on a question of valuation for deter-
mining the amount of & Court fee is, notwithstandine its :
Anality, sabject to revision by this Court under %rf,cil;f;je(gzlii
the Civil Procedure Code and Regulation IT, section 5, of 1827,
in the pavticular cases pointed out in Shivd Ndathigi v. Jomd
Kdshindil®,

ML L R, 9 Bom., 355. ) I. T, R., 2 Bom., 219,
@1, L, B, 2 Bon, 145, @ L L. R., 7 Bom., 341,



