
costs in this Court. Tlie order of tlie trial Court re- 19ST
gai'cling costs in that Court will stand. YeIts

T ek Chand J . — I agree. ®-^ DiCKlSSOlf
A . N . K .   ̂ -----

Appeal nccepted in part. I.
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APPELLATE CIVIL* 1937 ^
Before Coldsti-eam and Din MoJiamntad JJ.

J A L L I .T  AND OTHEES (DEFENDANTS) A p p e lla n ts , ^

Gersiis
S H A H U  ( P l a i n t i f f ) )  ,
M I E 2 A  AND OTHERS (DEFENDANTS) j  •

Regalar Second Appeal No. 65 of 1937.

Piinjab Pre-empt ion, (7 of 1913) S. 4 : Fre-emft&r 
having preferential tight o‘ver the vendee — Vendee remO'V- 
ing defect pendente iite — whether aijecta pre-vmptor\s xuit —
Re-sale — luhethet second vendee can. defeat suit hg Temovlng 
defect in hiH status pendente iite.

Three of the proprietors of patti matfarraq of a vdiiage 
sold some land to three other proprietors of the same patti^ 
and two proprietors of a diiferent patti. Tlie plaiuti:ff, a pro­
prietor in patti mutfaftaq, sued the vendees for pre-emption 
on the groujid that as two of the vendees were not proprietoiB 
in patti mutfarraq he had a preferential right of pre-emption.
During the pendency of the suit, hut more than a year after 
the sale, the two yendees, who were not proprietors in patti 
mutfarraq, transferred their rights under tiie sale to the other 
vendees who were proprietors iu the patti.

Held) that if a vendee, the sale to whom is otherwise open 
to attack, is able to defeat the pre-eiiiptor’s title by renioTing 
the defect pendente Iite and clothing himself witli a statute 
equal to that of the pre-emptor at any time before the deeision 
of the pre-emptor’s suit, the pre-emptor has no preferential 
right at the time of the passing of the decree and his suit must 
fail.

S a y a t  Bahhsh v. Blansabdar Khan  (1), followed.
Jas B a j  V. Gohal Chand (2), distinguished..

. . ____ .. -r-i............................... ■ ■■ ■ ----- --1— T ■■ ------- . ----- ■ ' •" !’**" *■

(1) I. L. R. (1935) 16 Lah. 921. (2) 1936 A. I. E. (Lak.) S(te.
D



■Ta l l  I)
.'V.

1937  I l c h l  (il-u/, t h a t  ill t h e  Ccuse of a r t ' -salc,  flu* re-sal t '  iir o rde r
to avoid tl ie :i])p1ication <)f ilie d oc t r in e  of Us. p e .n . (h -ns ,  iim.st 
t ake p lace  l)ef’ore tl ie i n s t i t u t i o n  of' tl ie sui t .  ? )ut  the  .doctr ine 

S b a h u .  <h)es n(»t a pp l v  wdiere I lie yendee.  dnri]i<^‘ th e  ] ) endeney of the  
suit .  ini]iroves ]iis s f i i f u s  liy acqnirin.U' a s t a t u s  \vhi(di would 

defeat  the  i)re-eni])1 or.  In tlie l a t t e r  case,  th e  pre-( 'ni])tor’s 
sui t  m u s t  f a i l ,  if t he  vendee  inij i roves h is  s f t i f i i s  be fo re  the  
ad jn d ic a t io i i  of tlie p r e - e n i p t o r ’s sui t .

Hd i i s  N d t l i  V. R a t j h o  Vrds i ul  Si nf j h  ( 1 ) ,  f o l l o w e d .

llfujular Sf'cond fipp('f(l fro/a thr dfu:rrr of Mr. 
M. R. Knyani, District  Judg(% GujranjcnJa, ddtPfl 
-jOtJi Octoh('i\ ■ lySn, reiy^rsing that of  K. S. Sheikh 
A hdnJ Az iz ,  Snn'or Siihordimitf^ Judgf ,  Gnjrat ,  dated 
:!lt]b Jvn<\ 193.0. (('nd aivardincj tlie ■plaintif posses­
sion hy pre-emption of the land in d ispu te , etc.

A l l a h  D i n , f o r  A p p e l l a n t s .

E a q i r  U l l a h , for (Plaintiff) Respondent.

The judg’nient of the Court was delivered by—

C oldstream  J .—On the 26th Febriiar_y, 1935, 
Ram Das, Abnashi Ram and Ram P ia ra  sold 20 
knnals 15 marlas of land in p)aMi M ut farraq  of 
'maum  Mona in G ujrat D istrict to Jallii, Fazla and 

. Gaman, proprietors in that pa t t i  and M irza and 
H ata, proprietors in another fc i t t i  of the village. 
Shahu, who was a proprietor in pat t i  M'utfarraq^ sued 
on the 24th of February, 1936, to pre-empt this sale on 
the ground that M irza and H ata  were not proprietors 
in pntti  Mutfarraq.  During the suit M irza and H ata 
transferred their rights under the sale to Jallii, Eazla 
and Gaman. The tria l Court, relying on Hayat  
Bakhsh v. Ma.nsa.hdar Khan  (2), dismissed the snit 
holding tha t for a pre-emptor to succeed in ' a suit his 
superior right must subsist un til the time when the 
■suit is decided. Shahu appealed to the D istrict Judge

(1) L L. 11. 09;32') 34 All. 189 (P. C.). (2) I. X. K. (1935) 16 Lah. 921.

9 4  INDIAK .LAW. JiEPO R TS. TVOL. XIX



’wlio afc-e])ted the ajspeal aiKl graiiteil Slialiu a decTee. 
finding suj3])oi‘t in the ]‘emai‘ks made at tlie end of .jTlLt: 
the judgment in Raj v. Gokal ( I m v l  (]'). foi' his'
\iew that the sale hy Mirza and Hata t-(nihi not affect 
tlie |_')re-e]U]yLO!‘\s rights because it liad !K)t Keen effected 
within the period of limitation, namely, one year from 
the date of the sale whicii Shahn souglit to jn'e-empt.

Against this decision tlie vendees have ap[)ealed 
and it is contended on iheii' hehalf that the learned 
District Judge has not appreciated tlie distinction 
between the ]3i‘esent case, to wJiich the decision of 
l ia y a t  Bal'hsh Mansahdai- Khan  (2) is cleai’Iy ap ­
plicable. and the facts of the actual case decided in 
- f e  R aj  V. Gohal Clmnd (1).

There is force in this appeal.
In  the case decided in B ayat  BaJxh.^h y. l̂anf^al)- 

<]ar Khan (2), the vendees had removed the defect in 
their status before the suit ŵ as decided, which is what 
the vendees have done in tlie pi-esent case. I t  was 
held that if a vendee, the sale to wdiom is otherwise 
■open to attack, is able to defeat the pre-ein]:)tor’a title 
by removing the defect ])^nch^nte lit/' and clothing 
himself wdth a status equal to that of the pre-emptor’s 
■at any time before the decision of the pre-eniptor’s suit, 
the ])re-emptor has no preferential right at the time 
of the passing of the decree and his suit cannot succeed.
The case in J a s  R a j  v. Gokal Chand  (1) was not one 
of this kind, but my learned brother Din Mohammad, 
in disposing of an argument advanced, but not pressed, 
before the Bench, remarked that a. vendee in ordei* to 
defeat a pre-emptor hy re-sale to a person of snpei-ior 
status to that of the pre-emptor must effect that sale 
before limitation expired. That obiter i-emark has

(1 ) ( 1935 ) .4 . I .  B .  (L a lt.) 80S. (2 ) I . L . R . (1935 ) 16 L ah . 921 .
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S h a h u .

193T no application to the present case. The distinction
.Tat̂  between the two cases has been discussed by their Lord-

ships of the Privy Council in Hans Nath v. Ragho 
Prasad Singh (1) where they decided that while in the- 
case of a re-sale, the re-sale, in order to avoid the ap­
plication of the doctrine of lis pendens must take place- 
before the institution of the suit, the doctrine does not 
apply where the vendee, during the pendency of the- 
suit, improves his status by acquiring a status which 
would defeat the pre-emptor and that if  the vendee 
acquires such status before the adjudication of the- 
pre-emptor’s claim the pre-emptor’s suit must fail.

This decision of their Lordships of the Privy 
Council concludes the matter before us. The appeal 
is accepted and the suit dismissed with costs through­
out.

A. N. K,
Appeal accepted,.
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a )  I. li. R. (1932) 54 AU. 189 (P. C.).


