
1937 previous suit, it had clearly been found that Bahawa!
and Shaliamad could neither assert their title against 

'o. Mussammat Daulan and Alia nor against Mussammat
Panah Bibi, and it was obviously their duty to appeal 

----- against that order if they wanted to escape its con-

M ohammad J .
I would, accordingly, hold that the question of 

Mussammat Panah Bibi’s title having once been de
cided in her favour by a competent Tribunal cannot 
now be reopened. As a result, I  would dismiss this
appeal. In view of the complicated question of law
involved in the case, however, I  would leave the parties 
to bear their own costs before us.

CoLBSTRBAM J . CoLDSTREAM J .— I  agree.
i . C.

A fp e a l  dismissed.-
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YEATS ( P l a i n t i f f ) Appellant,
‘versus

DICKINSON and  o t h e r s  (D e f e n d a n t s ) 

Respondents.
Civil Regular First Appeal No. 420 of 1936-

Indian Copyriglit Act, I I I  of 1914, Sch. 1, SS. 3, 6, and 
7 — Assignment of Copyright — Publishing agreement —- 
Damages for conversion under S. 7.

By a written agreement, the plaintiff, an author, granted 
to a publisMng’ Company tlie sole and exclusive license to' 
print, puWisli and sell, in hook forms  ̂ his poetical non- 
dramatic ’ô orks in a -volume entitled ‘ Collected Poems.’ The- 
published price of the hook was fixed in the agreement, and 
the Company agreed to pay to the author 20 fe r  cent of the- 
published price on all copies of the hook which they might 
sell. All rights in the hook other than those granted to the 
Company were reserved by the author, and it was expressly 
stated that the entire copyright of the book would remain
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tlie property of ilie aiitlior. Tlie first defendant compiled, 
and tlie second defendant piil^lished, a seleciiion of poems 
entitled ‘ Recession of English Poetry ’ in wliicli two poems 
from ‘ Collected Poems ’ were included witlioiit tlie plaintiff’s 
permission. In an action by tke author of the two poems 
founded on the alleged infringement of copyright, the de
fendants challenged the locus standi of the plaintiit to bring- 
the action in view of his agreement with the publishing 
Company.

Held; that the agreement was not an assignment of the 
copyright^ hut a mere publishing agreement and that, there
fore, the plaintifi had locus standi to sue.

Messager v. British Broadcastmg Company, Ltd. (1), dis
tinguished.

In  re Jude’s Musical Compositions (2)j lelied upon.

Held further, that though the remedies given by ss. 6 and 
7, Sch. I of the Copyright Act are cumulative and not alter- 
native^ yet it must often happen that where an owner of copy
right obtains damages under the former section he can re- 
coTer nothing further in respect of damages under the latter.

Sutlierlaml PnhlisJtiiifj Company, Ltd. v, Ga,vton P u l-  
li,'thing Company, Ltd. (3), followed.

Y e a t s
V,

D ic k in s o f

First ap-peal from the decree o f R, B. Lala 
Dmvarka Parshad, Additional District Judge, Lahore, 
dated 18th July, 1936, granting the plaintiff an in- 
fimction, etc.

IsH AR D a s  K h a n n a , f o r  Appellant.
B is h a n  N a t h  and H. S. Ray, for Respondents.

A b d u l  R a s h id  J .—In the year 1933 a book en
titled ' A Recession of English Poetry ’ was published 
by Messrs. U ttar Chand Kapur and Sons, Lahore. 
This book contains a large number of poems by various 
authors from the earliest times up to the present day, 
Mr. Eric Dickinson, Senior Professor of English,

(1) (1929) L. R. A. C. 151. (3) (1907)^1. R. 1 Cli. D. 65L
(3) (1936) 52 T. L. R. 230.

A bdul 
Rashid eF.
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1937 Government College, Lahore, is the aiitlior of this com
pilation of English Poetry. The book contains two 
poems by Mr. William Butler Yeats, the plaintiff in 
this case, entitled ‘ Adam’s Curse ’ and ' The Stolen 
Child.’ On the 23rd August, 1934, a letter was ad
dressed by the Acting Manager of Messrs. Macmillan 
and Co., Ltd., to Messrs. Uttar Chand Kapur and 
Sons enquiring as to who had given them permission 
for including Mr. Yeats' poems ‘ Adam's Curse ’ 
and ' The Stolen Child ’ in the book entitled ‘ A 
Secession of English Poetry ’ by Dickinson. In  the 
concluding sentence of this letter it was mentioned by 
Messrs. Macmillan and Co., Ltd., tha,t they had the 
copyright of these poems.

The suit, which has given rise to the present ap
peal, was instituted by Mr. Yeats on the 19th July, 
1935. Messrs. Macmillan and Co., Ltd., did not join 
Mr. Y^eats in instituting the suit. Mr. Dickinson 
author of ‘ A Recession of English Poetry ’ was de
fendant No. 1 and Guran Ditta Kapur and U ttar 
Chand Kapur were also made defendants on the 
ground that the former was the printer and the latter 
the publisher of the work in question. I t  was alleged 
in the plaint that the plaintiff was a well known poet 
and was the author of numerous poems in the English 
language and that two of his poems entitled ' The 
Stolen Child ’ and ‘ Adam’s Curse ’ had first been 
published in 1889 and 1904, respectively. I t  was 
further stated that Messrs. Macmillan and Co., Ltd., 
had the exclusive right to print all poetical works 
written by the plaintiff, that Messrs. Macmillan and 
Co., Ltd., had published a book entitled ‘ The 
collected poems of W. B. Yeats, ' and that the de
fendants had infringed the copyright of the plaintiff 
by including two of his poems in the book entitled ' A 
Eecession of English Poetry. ’
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Tlie defendants pleaded, inter alia, that the 
plaintiff had no lociis standi to sue as he had assigned 
the copyright in his poems to Messrs. Macmillan and 
Co., Ltd., by an agreement, dated the 15th March. 
1933. I t  was further pleaded that copyright does not 
exist in individual poems, that the defendants had not 
infringed any copyright belonging to the plaintiff and 
that the plaintiff was not entitled to any damngos.

On the pleadings of the parties the trial 
framed the following issues :—

1. Is the plaintiff entitled to bring the suit in 
view of Macmillan's letter and allegation in the plaint 
that that firm is entitled to print and publish solely 
the poems of the plaintiff.

2. Is there no copyright in individual poems'?
3. To what damages, if any, is the plaintiff en

titled ?
4. Is plaintiff' entitled to the injunction sought?
'D. Whether the defendants have not infringed

the copyright of the poems ‘ Stolen Child ’ and 
‘ Adam’s Curse ?

On the first issue it was held by the trial Court 
that the plaintiff had a locus standi to bring the 
present suit, as the agreement, dated the 15th March, 
1933, was a publishing agreement only and not an 
assignment of copyright. I t  was also held that copy
right exists in individual poems and that the defend
ants had infringed, the copyright of the plaintiff by 
including the poems ‘ The Stolen Child and ‘ Adam’s 
Curse ’ in their book entitled ' A Eecession of English 
Poetry / The trial Court also found that Mr. 
Dickinson, defendant I^o. 1, had included the two 
poems of Mr. Yeats in his book owing to a bofia ftie- 
mistake as he was under the impression that he had

T eats
V.

Diceinsoiv

A bdui, 
JiASHID J .

1937
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1937 obtained peniiissioa from Messrs. Macmillan and 
Co., Ltd.. for the inclusion of these poems in his book. 
On these findings the trial Court awarded the' 
plaintiff a decree in the following terms :—

(a) for an injunction restraining the defendants 
from infringing the plaintiff’s copyright in the two- 
poems ‘ The Stolen Child ’ and ‘ Adam’s Curse/

(b) for an injunction restraining the defendants 
from printing, producing or publishing these twO' 
poems,

(c) for Iis.25 to be paid as damages by the de
fendants,

(d) for an order that the defendants shall extract 
from the copies of their work at present unsold these 
two poems and make them over to the plaintiff along 
with printed proof sheets, pages or other papers de
signed to be or prepared as parts of any work in con
nection with the publication of these two poems. The 
plaintif was also granted proportionate costs.

Against the decision of the trial Court the  ̂
plaintifJ: has preferred an appeal to this Court praying’ 
that the damages granted by the trial Court may be 
'enhanced and that the decree may be modified so as to- 
include damages for conversion under section 7 of the 
Act in addition to the penalties leviable under section- 
6. The defendants have filed cross-objections under 
Order 41, rule 22 of the Civil Procedure Code, pray
ing, inter alia that the suit of the plaintiff may be: 
dismissed as he had no locus standi to, sue.

The first question for consideration in this case iŝ  
whether the agreement, dated the 15th March, 1933, 
between the plaintifi; and Messrs. Macmillan and Co., 
Ltd., amounts to an assignment of copyright im



favour of the latter. The relevant provisions of this 1̂957
ag'reenieTit may be reproduced in f'rterfSO :— Teats

1. That the authoi- (W. B. Yeats) shall gi'aiit the ])[ce:i]s-s©x
publishers the sole and exclusive license to |)i'i.nt,
publish and sell in book form  in the liiiglisli language Basiiib'j.
in the United Kingdom of Great Britain, its Colonies
and dependencies and in Ireland a volume containing
-all the poetical non-draniatic works written him
,<uid at present entitled ' Collected Poems ' and he
shall also grant to the publishers a license to sell the
said volume in book form in the English language in
any other part of the world except the United States
of America.

2. That the published price of the said volume
shall be fixed by the publishers at or about ten shillings 
and six pence (10-6d.) net and they shall pay to the 
•author a royalty of twenty -per cent of the published 
price on all copies of the said vohime which they may 
sell. . . ' ....................................................... ' . \

5. That all rights in the said volume other than 
those herein g-ranted are reserved bv the author.

TOL. x r x ]  LAHORE SERIES. 89

11. That the entire copyright of the said volume 
is to remain the property of the author and at the 
expiration of five years from the day on which it is 
first published in book form by the publishers or at the 
expiration of any subsequent period of one year there
after this agreement may be terminated by ei ther party 
on giving six months’ notice to that effect.

I t  was contended by the learned counsel for the 
Tespondent that clause (1) of this agreement amounts 
to a complete assignment of the copyright in favour
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1937 of Messrs. Macmillan and Co., Ltd., and that clause 
(11) which lays down that the entire copyright of the 
said volume is to remain the property of the author 
cannot be so construed as to cut down the plain grant 
which is embodied in clause (1). I t  was further urged 
by the learned counsel for the respondent that if the 
agreement in question amounts to an assignment of 
the copyright in favour of Messrs. Macmillan and Co., 
Ltd., the mere use of the word ‘ license ’ and 
‘ Licensee ’ in the agreement cannot alter the legal 
effect of the various terms of this document. Reliance 
was placed in this connection on a ruling of the House 
of Lords in the case of Mcssager v. British Broad
casting Conifamj, L td., (1). In  the reported case the 
plaintiff appellant Messager was the composer of the 
music in a play known as Les Petites Michus and two 
other persons were the authors of the play. The 
authors and the composer granted a license to Mr. 
George Edwardes of Daly’s Theatre in London giving: 
him the sole and exclusive right of representing or 
performing the play in the United Kingdom of Great 
Britain and Ireland, America and the British Colonies- 
and Dominions. Clause (2) of the agreement pro
vided that ‘ the copyright in the m-usic o f the jjlay 
shall remain the property of the said Andre Messager' 
and he shall be at liberty to use the English lyrics for 
sale with the music,’ The British Broadcasting Com
pany in pursuance of permission granted to them by 
the licensee gave a broadcast performance of the play 
at their studio in London. In an action brought by 
Messager for infringement of copyright it was held 
that the agreement as a whole amounted to an 
absolute assignment of the performing rights of the 
play within the prescribed area and was not a mere^

(1) (1929) L. R. A. 0. 15L
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licen.'Se, that it was not limited to representation on tlie 
stage of a theatre and that the defendants had. there- 
fore, not infringed the copyright of the plaintiff. 
This ruling is not appiicable to the facts of the present 
case a.s by clause (2) of the agreeiiieiit the copyright 
in the -music o f the ■play remained the property of the 
plaintiff Messager. but so far as the rights of repre
senting or performing the play were concerned the 
agreement amounted to a complete assignment in 
favour of the licensee. Lord Sumner in his judgment 
indicated that clause (2) stated what rights had not 
been included in the grant. In  the present case it is 
definitely laid down in the agreement, dated the 15th 
March, 1933, that the entire copyright of the said 
volume is to remain the property of the author and 
that all rights in the said volume other than those 
therein granted are reserved by the author. In these 
circumstances the a.greement between Mr. Yeats and 
Messrs. Macmillan and Co., Ltd., amounts merely to 
a publishing agreement and cannot be regarded as an 
assigiinient of copyright in the poems of Mr. Yeats. 
Reference may be made in this connection to the case 
of Jude's 2lus}cal Compositions (1). The trial Court 
was right, therefore, in holding that the plaintiff had 
a locus standi to institute the present suit.

The plaintiff has examined two witnesses on com
mission who have stated it as their opinion that five 
Guineas (5 Gns.) would be a reasonable fee to charge 
for the publication of each of the poems. Mr, Francis, 
Manager of Messrs. Macmillan and Co., Ltd., was, 
however, compelled to admit that only 2 Gns. had been 
charged for the reproduction of a poem of Mr. Yeats 
by the Karnata,k Press, Bombay. This fee was col-, 
lected by Messrs. Macmillan and Co., Ltd., on behalf

(1) (1907) L. R. 1 Ct. D, 651, ~

m i
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1937 of Mr. Yeats, and. therefore, the amount of the fee 
charged was within the personal knowledge of Mr. 
Francis. I am of the opinion that in the present case 
also a sum of 2 Gns. would be a reasonable fee for 
permission to nublish each of the two poems which 
form the subject matter of the present litigation. It 
was contended hy the learned counsel for the appellant 
that in addition to damages under section 6 of the 
Copyright Act the plaintiff should l)e awarded a sub
stantial sum for conversion under section 7 of the Act. 
Reference was made in this connection by the learned 
counsel to the case of Sutherkmd Publishing Com/pany, 
Ltd. V. CaMon Publishing Company, Ltd. (1). I t  was 
held in that case that the remedies given by sections 6 
.and 7 of the Copyright Act respectively whereby 
damages can be recovered for the infringement of 
copyright and for conversion of any infringing copies 
are cumulative and not alternative. • I t  was, however, 
observed by their Lordships that though the remedies 
given by section 6 are not alternative to those given 
by section 7, it must often happen that where an 
owner of copyright obtains damages under the former 
section he can recover nothing further in respect of 
damages under the latter. In my opinion if a sum of 
4 Gns. be awarded to the plaintiff in the present case 
under section 6, he would not be entitled to any 
damages under section 7, as 4 Gns. w^ould be the price 
of the permission given by him to the defendants to 
publish the two poems.

For the reasons given above, I  would accept this 
appeal only in so far as to enhance the amount of 
damages from Rs. 25 to Rs. 56. I  would dismiss the 
^ross-objections. The parties will bear their own

(1) (1936) 52 T. L. R. 230.



costs in this Court. Tlie order of tlie trial Court re- 19ST
gai'cling costs in that Court will stand. YeIts

T ek Chand J . — I agree. ®-^ DiCKlSSOlf
A . N . K .   ̂ -----

Appeal nccepted in part. I.
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APPELLATE CIVIL* 1937 ^
Before Coldsti-eam and Din MoJiamntad JJ.

J A L L I .T  AND OTHEES (DEFENDANTS) A p p e lla n ts , ^

Gersiis
S H A H U  ( P l a i n t i f f ) )  ,
M I E 2 A  AND OTHERS (DEFENDANTS) j  •

Regalar Second Appeal No. 65 of 1937.

Piinjab Pre-empt ion, (7 of 1913) S. 4 : Fre-emft&r 
having preferential tight o‘ver the vendee — Vendee remO'V- 
ing defect pendente iite — whether aijecta pre-vmptor\s xuit —
Re-sale — luhethet second vendee can. defeat suit hg Temovlng 
defect in hiH status pendente iite.

Three of the proprietors of patti matfarraq of a vdiiage 
sold some land to three other proprietors of the same patti^ 
and two proprietors of a diiferent patti. Tlie plaiuti:ff, a pro
prietor in patti mutfaftaq, sued the vendees for pre-emption 
on the groujid that as two of the vendees were not proprietoiB 
in patti mutfarraq he had a preferential right of pre-emption.
During the pendency of the suit, hut more than a year after 
the sale, the two yendees, who were not proprietors in patti 
mutfarraq, transferred their rights under tiie sale to the other 
vendees who were proprietors iu the patti.

Held) that if a vendee, the sale to whom is otherwise open 
to attack, is able to defeat the pre-eiiiptor’s title by renioTing 
the defect pendente Iite and clothing himself witli a statute 
equal to that of the pre-emptor at any time before the deeision 
of the pre-emptor’s suit, the pre-emptor has no preferential 
right at the time of the passing of the decree and his suit must 
fail.

S a y a t  Bahhsh v. Blansabdar Khan  (1), followed.
Jas B a j  V. Gohal Chand (2), distinguished..

. . ____ .. -r-i............................... ■ ■■ ■ ----- --1— T ■■ ------- . ----- ■ ' •" !’**" *■

(1) I. L. R. (1935) 16 Lah. 921. (2) 1936 A. I. E. (Lak.) S(te.
D


