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For the reasons giyen above, we accept th^se 
appeals and dismiss all the suits but leave the parties 
to bear their own costs throughout.

A . K. C.
Appeals accefted^

A PP ELLATE  CIVIL*

Before Addison and Ram Lai JJ.

MUL RAJ AND OTHERS (P l a in t if e s ) Appellants,
versus

TULSI RAM  (D e f e n d a n t ) Respondent.
First Appeal from Order No. 11 of 1939.

Civil Procedure Code {Act V of 1908), S. 104 —  ScTi. 11 ̂ 
Para. 17 —  Private reference to arbitratio7i —  agreement to 
refer —  filed in Court ~  Award made thereon -— Courfs 
order mperseding the arhitration and stating that the proceed-- 
mgs .Kad̂  therefore become i/nfructuous —  such order 
whether a decree 07)d an appeal competent therefrdm:

There was a private reference to arbitratioii. T he appel
lants made an application  to the Senior Subordinate Judge 
■under paragraph 17 (1) o f the Second Schedule o f the C iyil 
Procedure Code that the agreement to refer should he filed: 
in  Court, The Senior vSubordinate Judge dism issed the ap
p lication  and on appeal under s, 104 (1) (fl) o f the G iv il 
P rocedure Code the H ig h  Court remanded the case directing' 
the filing' of the agreement in Court. A n  award having- been 
m ade by  the arbitrators the Senior Subordinate Judge refused 
to make it a decree o f  the Court, holding* the award to be bad 
and stating th at he dismissed the petition under paragraph 17 
o f the Second Schedule o f the CiTil Procedure Code. The 
question was %vhether an appeal lay in  the circum stances 
where the award was m ade through proceedings taken in 
Court.'

that the part o f the order o f the Senior Subordinate 
Judge that he dismissed the application under paragraph 17 
o f the Second Schedule was obviously w rong as that had 
already been done b y  hiin at a previous stage.
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Eeld furtheri tliat as ttere was no regular suit, tlie order 
tiat tte Court sliotLld ta^e passed sliould liave "been an order 
superseding the arMtration and stating tliat the proceedings 
had, therefore, become infructuous, no right of appeal being* 
given under s. 104 of the Code of Civil Procedure from such, 
an order.

Earm Jowaya Mai y. Devi Ditta Mai (1), dissented from.
Seurnal Nihalchand v. Mulomal RaJiumal {%), referred

to.
First a ffea l frojri the order of Sayed Rafiq 

Ahmad, Senior SvMrclinate Judge, Ludhiana, dated 
11th Noi^ember, 1938, dismissing the a fflica tion  under 
faragrafh  17, Schedule 2 of the Code o f Civil Pro
cedure and setting aside the award of the majority.

V is h n u  D a tta , f o r  Appellants.
J handa Singh , for Respondent.

T he  ju d g m e n t  of th e  D iv is io n  B e n c h .

A d d iso n  J.— There was a private reference to 
arbitration made b y  the parties on the 1st May, 1937. 
Oa 23rd October, 1937, the appellants made an ap
plication. to the Senior Subordinate Judge under para
graph 17 (1) of the Second Schedule of the Code of 
Civil Procedure that the agreement to refer should be 
filed in Court. The application recited that the value 
of the subject matter in dispute was Rs.6,110. On 
27th November, 1937, the Senior Subordinate Judge 
dismissed the application and there was an appeal to 
this Court under section 104 (1) (£?), Code of Civil 
Procedure. The Single Judge, who heard the appeal, 
directed the filing of the agreement in Court and the 
case went back to the Senior Subordinate judge.

There were three arbitrators. Two of thein̂^̂^̂m 
one award and the third made another award. ObJ ee- 
tions were preferred and the Senior Subordinate Judge

{1) ilTP. B. 1910, (2) (1915> 28 I .e . 60.
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ioimd that the award of the majority was bad. He 
accordingly refused to make that award a decree of 
the Court and then went on to say that he dismissed 
the petition under paragraph 17 of the Second 
Schedule of the Code of Civil Procedure. Against 
this decision the appellants have preferred this appeal 
which has been referred to a Division Bench by a 
learned Judge of this Court.

The part of the order of the Senior Subordinate 
Judge to the effect that he dismissed the application 
under paragraph 17 of the Second Schedule is obvi
ously wrong. That had already been done by him at 
a previous stage but, on appeal to this Court under 
section 104 (1) (d), the agreement had been filed in 
Court and the Senior Subordinate Judge thereafter 
had directed the arbitrators to make their award.

Now, if, after the agreement to refer to arbitra
tion had been entered into, the arbitrators had made 
an award without the intervention of the Court and 
one of the parties had applied under paragraph 20 of 
the Second Schedule that the award should be filed 
in Court and the Senior Subordinate Judge had re
fused to do so, then undoubtedly an appeal would have 
lain under section 104 (1) (/), which is to the eifect 
that an order filing or refusing to file an award in an 
.arbitration without the intervention of the Court is 
subject to appeal. Thus if an agreement to refer is 
ordered to be filed or the Court refuses to file such an 
.agreement put in under paragraph 17 of the SeGond 
Schedule, an appeal lies under section 104 (cl) while, 
if  an award is put into Court under paragraph 20 and 
the Court either files it or refuses to file it, an appeal 
lies under section 104 (/) as it was made wdthput the 
intervention of the Court. T is
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1939 whether an appeal lies in the preseat case where the
MmTfiAj award was made through proceedings taken in Court.

V.
CuLsi B am, -Jq answer this question, it  is necessary to go to
I d b i s o n  J. the provisions of Schedule II . Where an agreement 

to refer to arbitration is put into Court under para
graph 17 and the Court is asked to have it filed in 
Court, an appeal lies under section 104 (1) (d), Code 
of Civil Procedure, if the award is filed or if the Court 
refuses to file it. That stage has passed in the present 
case. The next appropriate paragraph of the Second 
Schedule is paragraph 19, which enacts that the fore
going provisions (of Schedule II), so far as they are 
consistent with any agreement filed under paragraph 
17, shall be applicable to all proceedings under the
order of reference made by the Court under that para
graph, and to the award and to the decree following 
thereon. This paragraph, therefore, makes all the 
provisions prior to paragraph 19 of the Second 
Schedule applicable to proceedings in Court when an 
agreement is filed under paragraph 17. There is, of 
course, this difference; where there is a regular suit, 
it must either be decreed or dismissed; where there is a 
reference filed under paragraph 17 there can only be■ 
a decree if the award is held to be a good one. This 
did not happen in the present case as it, was held that 
the award was bad. This takes us to paragraph 16' 
of the Second Schedule, which enacts that where a 
Gouri holds the award to he a good one it shall proceed 
to pronoiuice judgment according to the award and 
lipon the judgment so pronounced a decree shall foh 
low, and no appeal shall lie from such decree, except 
in so far as the decree is in excess of, or not in accord
ance with, the award. It follows from this that, i f  
the trial Court had in the present case aceef>ted the-
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award as given and had prononnced judgment accord- 1939 
ing thereto, no appeal would have lain on the merits.
The only appeal that could ha,ve been made would have 
been that the decree was in excess of, or not in accord
ance with, the award. It would thus be anamolous A ddison J 
that, where the award is held to be bad, an appeal 
should lie on the merits.

The only other paragraph which need be referred 
to is paragraph 15 of the Second Schedule which pro
vides for the grounds on which an award shall be set 
aside or become void and further enacts that where 
an award becomes void or is set aside under clause
(1), the Court shall make an order superseding the 
arbitration and in such cases shall proceed with the 
suit. This is all right for an ordinary suit and it is 
perfectly clear that in it no appeal would lie from the 
order-superseding, the:arbitration.. In the present/case, 
as there is no regular suit, the order that the Court 
should have passed should have been an order super
seding the arbitration and stating that the proceed
ings had, therefore, become infructuous. ISro right of 
appeal is given under section 104 of the Code of Civil 
Procedure from such an order, a.nd it is clear that no
right of appeal was intended because it would be most 
improper not to allow an appeal except to the limited 
extent set out in paragraph 16 (2) of the Second 
Schedule when an award is held to be good and to 
allow an appeal when the award is held to be bad or 
void. In these circumstances it would seem to follow 
that no appeal lies.

The only difficulty is the decision given in Ram 
J a way a Mai v D a i Diffa Mai (1). There it was held 
that no appeal lay either under section 104 {d) or (/)

(1) 117 P. E. 191S,
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1939 of the Code of Civil Procedure but that an appeal lay 
from the order as that order amounted in law to a 
decree and was as such appealable. It seems to me 
with all respect that it is impossible to hold that the 

Addisok J. order superseding the arbitration under paragraph 15
(2) of the Second Schedule, which is the only order the 
Court could have passed, is a decree. It makes no 
difference that the Court has not used these words as 
under paragraph 19 these are the words which the 
Court should have used in its order. Having super
seded the arbitration, there was no suit to proceed 
with, so that the matter came to an end by the order 
superseding the arbitration, no appeal being allowed 
from that order. It is luinecessary to refer to other 
decisions on this matter except Seumal NUialchand v. 
Mulom.al Rahnmal (1) where the matter is discussed at 
length.

For the reasons given I would dismiss this appeal 
as incompetent, making no order as to the costs of this 
Court.

Bam Lam. J. Ram L a ll J ,— I agree.

A . N . K .
A ffe a l  dismissed..

(1) (1916) 28 I. C. 66.


